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THE COMPANIES BILL, 2OI5

ARRANGEMENT OF CLAUSES

Clause

PART I_PRELIMINARY
I -Short title and commencement.

2-Objects of this Act.

3-Interpretation of provisions of this Act.

4-Provisions supplementing definition of "holding
company" in section 3.

PART II_COMPANIES AND COMPANY
FORMATION

Division l-Types of companies

5-Limited companies.

6-Companies limited by shares.

7-Companies limited by guarantee.

8 - Unlimited companies.

9-Private companies.

l0-Public companies.

Division 2-Formation and registration of companies

11-Method of forming company.

1 2-Memorandum of associatiou.

, 13-Registration documents.

l4-Statement of capital and initial shareholdings.

i 15 - Statement of guarantee.

I 16-Statement of proposed officers.
t
.f l7-Registrar to register company il' requirerncrtts ol' Act
';- are complied with.



8-+4 Tltc ('tttttptrrrics Bill. 20 I 5

1 8 -Registrar to issue company with certificate of
incorporation.

I 9 - Effect of registration.

PART III_A COMPANY'S CONSTITUTION

Division I -Articles of association

20-Regulations may prescribe model articles.

2l -Default application of model articles.

22 - Anendment of articles.

23 -Etfect of amendment of articles on company's
members.

24-Amended articles to be sent to Registrar.

2-5-Registrar's notice to comply in case of failure with
respect to amended articles.

26-Existing companies provisions of memorandum
treated as provisions of articles.

Division 2-Resolutions and agreements affecting
company's constitution

27 -Copies of resolutions or agreernents recorded by
Registrar.

Division 3 * Supplementary provisions

28 - Statement of company's objects.

29-Documents to be provided to members.

30-Effect of company's constitntion.

31 -Right to participate in profits otherwise than as

member is void.

32-Application to single member companies of
enactments and rules of [aw.

PART IV_CAPACITY OF COMPANY

3-3 - Company's capacity.

34-Power of directors to bind company.

35 - Compeiny contracts.

36-Constitutional limitations: transactions involving
directors or their associates.
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37 - Execution of docurnents.

38-Company may have common seal for executron of
documents.

39-Execution of deeds by companies.

40-Execution of deeds or other documents by attorney.

41 -Authentication of documents.

4Z-Official seal for use outside Kenya.

43-Official seal for share certificates etc.

44 -Pre-incorporation contracts, deeds and obligations.

-15-Execution of bills of exchange and promissory notes
by companies.

46-Company to have registered office.

47 -Company to notify change of address of registered
offlcc-.

PART V-NAME OF COMPANY

Division I - General requirements

48 -Reservation of name.

49-Prohibited names.

50-Name suggesting connection with the State or local or
public authority.

5l -Applicant to seek views of specified public officer or
body if regulations so require.

52-Regulations may permit or prohibit the use of certain
characters, signs or symbols.

Division 2-Indications of type of company, etc.

53-Registration of public limited companies.

54-Registration of private limited companies.

55-Exemption from requirerneltt to use of "limited".

56-Inappropriate use of company type or legal fornt.

Division 3-Similarity to names of other companies

57-Name not to be the same as another in the index.
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-58-Porver to direct change of name in case of similarity to
existing name.

59-Power to make regulations for purposes of sections 57
and -58.

Division 4-Powers of Registrar to direct company to
change its name in specified circumstances

60-Porver of Registrar to direct company to change its
narne because of nrisleading infbrmation given for
registration of company or because its name gives
misleading indication of cornpany's activities.

6l- Con-rpany nray apply to Court for order to quash
direction under section 60.

Division 5-Changes of company names

62 -Company rnay cliange the name.

(-l3-Change of namc- by special resolution.

6-t-Change of narne by means provided for in articles of
colnpally.

6,5 -Change of narne: re-eistration and issue of certificate of
change of namc-.

66-Effect of change of name.

Division 6-Requirement of company to disclose name

67-Cornpany to display its conrpany name etc.

68-Minor variations in fonn of name.

PART VI-ALTERATION OF STATUS OF
COMPANIES

Division I - Conversion of companies: overview

69- How companies may alter their status.

Division 2-Conversion of private company into public
company

70- Conversion of private conlpany to public cornpany.

71-Requirenlents as to share capital.

72-Requirernents as to net assets.

73-Recent allotment of shares for non-cash consideration.
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74-Requirements for registration of conversion of private
company into public company.

75 - Statement of proposed secretary.

76-Registrar to issue certificate of incorporation on
registration of conversion..

Division 3-Conversion of public compeny into private
company

77-Conversion of public company into private limited
company.

78-Application to Court to cancel conversion resolution.

79-Notices of application to Court and court order
application or order to be given to Registrar.

80-Requirements for registration of conversion of public
company into private company.

8l -Registrar to issue certificate of incorporation on
regi stration of conversion.

Division 4-Conversion of privatelimited company into
unlimited company

82- Registration of conversion of private limited company
into unlimited company.

83- Requirements for application for registration of
conversion of company into unlimited company.

84- Registrar to issue certificate of incorporation on
registration of conversion.

Division S-Conversion of unlimited company into
private limited company

85-Conversion of unlimited company into a private
limited company.

86-Requirements for registration of unlimited company as
private limited company.

87-Registrar to issue certificate of incorporation on
registration of conversion.

88-Statement of capital required if company already has
share capital.

Division 6-Conversion of public company into
unlimited private company with share capital
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89-Conversion of public company into private and
unlimited company.

90-Registrar not to register conversion unless application
for registration complies with prescribed
requirements.

9l -Registrar to issue certificate of incorporation on
registration of conversion.

PART VII_ COMPANY MEMBERS

Division L-Members of company

92-How persons become members of company.

Division 2-Register of members

93-Company to keep register of members.

94-Company to keep register of members at its registered
office.

95-Certain companies to keep index of members.

96-Rights of persons to inspect register of members and
require copies.

97-Consequences of company refusing inspection of its
register or to provide copy of its register of members.

98-Offence to refuse inspection of register of members or
to fail to provide copy.

99-Register of members: offences in connection with
request for or disclosure of information.

lO0-Company to provide information as to state of
register of members and index of members' names

101 -Removal of entries relating to former members.

I 02-Single member companies.

103 -Power of Court to rectify register.

104-Trusts not to be entered on register.

105 -Register to be evidence.

106-Time limits for claims arising from entry in register.

Division 3-Prohibition on subsidiary being member of
its holding company

107 -Interpretation: Division 3.
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I08-Prohibition on subsidiary being a member of its
holding company.

109- Subsidiary acting AS executor, adrninistrator or
trustee.

110-lnterest to be disregarded: residual interest under
pension scheme or employees' share scheme.

1 I I -Employers' rights of recovery under pension scheme
or employees' share scheme.

I l2-Subsidiary acting as authorised dealer in securities.

I l3 -Protection of third parties in cases if subsidiary
acting as dealer in securities.

PART VIII_EXERCISE OF RIGHTS OF MEMBERS

I l4-Effect of provisions of articles relating to enjoyment
or exercise of rights of members.

ll5-Traded companies: nomination of persons to enjoy
information rights.

116-lnformation rights: form in rvhich copies to be
provided.

I 17-Information on possible rights in relation to voting.

118-Information rights and status of rights.

119-Termination or suspension of nomination.

120-Exercise of rights if shares held on behalf of others.

121-Exercise of rights if shares held on behalf of others:
rnembers' requests.

PART IX_ COMPANY DIRECTORS

Division 1-Interpretation for purposes of this Part

122-Persons rvho are connected lvith a director for
purposes of this Part.

123-Members of a director's family.

124-When director connected rvith a body corporate for
purposes of this Part.

125-When a director is to be regarded as controlling a
body corporate for purposes of this Part.



The Companies Bill, 20 I 5

126-When bodies corporate are to be treated as being
associated for purposes of this Part.

127 -References to company's constitution.

Division 2-Appointment and removal of directors
under this Part

128-Company required to have directors.

129-Company required to have at least one natural person
as a director.

130-Direction requiring company to make appointment.

l3l -Minimum age for director.

132-Appointment of director of public company.

I 33 -Board nomination committee.

134-Validity of acts of directors.

135 -Company to keep register of directors.

136-Particulars of directors to be registered: natural
persons

137-Particulars of directors to be registered: corporate
directors.

138-Company to keep register of directors' residential
addresses.

139-Duty of company to notify Registrar of changes of
directors and directors' addresses.

140-Resolutions to remove directors from office.

Division 3-Directors' duties

141 -Scope and nature of general duties.

142-Director's right to protest against removal.

143-Duty of director to act within powers.

144-Duty of director to promote the success of the
company.

145 -Duty of director to exercise independent judgment.

146-Duty of director to exercise reasonable care, skill and
diligence.

147 -Duty of director to avoid conflicts of interest.

850
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I f 48-Duty not to accept benefits from third parties.
I

149-Civil consequences of breach of general duties.

150-Cases within more than one of the general duties.

l5l -Consent, approval or authorisation by members.

Division 4-Declaration of interest in existing
transaction or arrangement

152-Duty to declare interest in proposed or existing
transaction or arrangement.

153-Director to make declaration by notice in writing.

154-General notice to be regarded as sufficient
declaration.

155-Declaration of interest in case of company with sole
director.

Division 5-Transactions with directors requiring
approval of members

156-Definition of credit transaction for purposes of
Division 5.

I 57 -Meaning of "quasi-loan" and related expressions.

158-Director's long-term service contracts: requirement
of members' approval.

159-Substantial property transactions: requirement of
members' approval.

160-Exception for transactions with members or other
group companies.

l6l -Exception in case of company in liquidation or under
administration.

162-Exception for transactions on recognised investment
exchange.

163 -Property transactions: civil consequences of
contravening section I 60.

164-Property transactions: effect of subsequent
affirmation.

165-Loans to directors to be approved by members.

166-Quasi-loans to directors: requirement of members'
approval.
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167-Loans or quasi-loans to persons connected with
directors: requirernent of members' approval.

168-Credit transactions: requirement of members'
approl'a[.

169-Related arrangernents: requirement of members'
approval.

170-Exception fbr expenditure on cornpany business.

171-Exception for expenditure on defending proceedings
etc.

172-Exception for expenditure in connection with
regulatory action or investigation.

173 -Exceptions for rninor and business transactions.

l'7 4 - Exc epti ons for i ntra- gloup tran sact ion s .

175 -Exceptions for money-lending companies.

176-Other relevant transactions or arrangements.

111 -The value of transactions and arrangements.

178-The person for whom a transaction or arrangement is
entered into.

179-Loans etc: civil consequences for contravention.

180-Loans etc: effect of subsequent affirmation.

Division 6-Payments for loss of office

181 -Payments for loss of office.

182-Amounts taken to be payments for loss of office.

183-Members'approval required for payment by
company.

184-Members' approval required for payment in
connection with transfer of undertaking etc.

185 -Members' approval required for payment in
connection with share transf'er.

186-Exception for payments in discharge of legal
obligations etc.

187-Exception for small payments.

188 -Payments made without approval: civil
consequences.
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189-Approval by written resolution: accidental failure to
send memorandum.

190-What happens if approval is required under more
than one provision.

Division 7-Requirements with respect to directors'
service contracts

l9l - Directors' service contracLs.

192-Company to keep copy of contract or memorandum
of terms available for inspection.

193-Right of member to inspect and to obtain copy of
memorandum.

Division 8-Contracts with sole directors

194-Contract rvith sole member who is also a director.

Division 9-Directors' liabilities

I 95 -Provisions protccling directors from liability.

196-Provision of insurance not prevented.

197-Qualifying third party indemnity provision not
affected.

198-Directors to disclose qualifying indemnity provision
in directors' report.

199-Copy of qualifying indemnity provision to be

avaihble for inspection.

200-Right of member to inspect and request copy of
qualifying indemnity provision.

Division l0-Protection of information relating to
directors

20 1 -Interpretation: Division I 0.

202 -Protected information: restriction on use or
disclosure by company.

203 - Protected information: restriction on use or
disclosure by Registrar.

204-Permitted use or disclosure by the Registrar.

205 -Disclosure under Court order.
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206-Circumstances in which Registrar may place address
on the public record.

207-Placing the director's address on the public record.

Division 11 -Supplementary provisions

208 - Ratification of acts of directors.

209-Power to make provision for employees on cessation
or transfer of business.

2l0-Limitations on the exercise of the power to make
provision for employees.

2l l-Minutes of directors' meetings.

2I2-Minutes taken to be evidence of proceedings at
meeting of company until contrary proved.

2 I 3 -Transactions under foreign law.

PART X -DISQUALIFICATION OF DIRECTORS

Division 1-Introductory provision

2 | 4 -lnterpretation : Part X.

Division 2-Disqualification orders and disqualification
undertakings

2l5-Effect of order disqualifying person from being a

director or secretary.

216-Disqualification on conviction for offence.

217-Disqualification for fraud or breach of duty
committed while company in liquidation or under
administration.

218-Disqualification on conviction of offence involving
failure to lodge returns or other documents with
Registrar.

219-Duty of court to disqualify unfit directors or
secretaries of insolvent companies.

22O-Applications to court under section 221.

22 1 - Disqualification undertakings.

222 - Disqualific ation after investi g ation of company .

223 -Y ariation of disqual ificati on undertaking .
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224-Offence for undischarged bankrupts to act as director
or secretary of company.

225-Personal liability for company's debts if person acts
while disqualified.

226- Application for disqualification order.

227 - Application for leave under an order or undertaking.

228 -Register of disqualification orders and
disqualification undertakings.

229-Offence to breach of disqualification order or
undertaking.

230-Disqualified person may apply to the Court for
permission to act in way that would otherwise breach
disqualification.

231 -Statements from persons who are disqualified.

232-Statements to be made public.

233 -Offence relating to statement.

Division 3-Foreign restrictions

234-Persons who are subject to foreign restrictions.

235-Disqualification of persons who are subject to
foreign restrictions.

236-Person subject to foreign restrictions to be personally
liable for debts of company.

237-Registrar to establish and maintain Register of
foreign restrictions.

Division 4* Supplementary provision

238-Admissibility in evidence of statements.

PART XI*DERIVATIVE ACTIONS

239 -Interpretation: Part XI.

240*Application for permission to continue derivative
claim.

241- Application to Court for perrnission to continue
claim as a derivative claim: how disposed of.

242-Application fot permission to continue claim as a
derivative action.

8s5
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243-Application for permission to continue derivative

claim brought by another member.

PART XII_COMPANY SECRETARIES

244-Private company not required to have secretary.

24-5-Public con.rpany required to have secretary.

246-Direction requiring public company to appoint
secretary.

247 -Qvalifications of secretaries of public companies.

248-Discharge of functions if office vacant or secretary
unable to act.

249-Duty to keep register of secretaries.

250-Duty to notify Registrar of change of secretary or
joint secretary.

2-51 -What particulars of secretaries are required to be
registered: natural persons.

252-Whttt particulars of secretaries are required to be
registered: corporate secretaries and firms.

2-53-Offence to fail to keep register of secretaries.

254-Acts done by person in dual capacity.

PART XIII-RESOLUTIONS AND MEETINGS

Division 1-General provisions on company resolutions

2-55 -Requirements for passing company resolutions.

2-56-Requirements for passing an ordinary resolution of a

company.

257-Requirements for the passing of special resolution.

258-General rules for voting on company resolutions.

259 - Specific requirements fbr voting on company
resoluti()ns.

260-Votes of joint holders of shares.

261-Effect of provision in company's articles as to
admissibi I ity of votes.

Division 2-Written resolutions

262 -W ritten resolutions of private companies.
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263-Who is entitled to vote on a written resolution.

264 - Circtlation date for written resolutions.

265-Circtlation of written resolutions proposed by
directors.

266-Right of members to require circulation of written
resolution.

267 -Circulation of written resolution proposed by
members.

268-Requisitioning members to meet expenses of
circulation.

269-Application not to circulate members' statement.

270-Procedure for signifying agreement to written
resolution.

211-Deadline for agreeing to written resolution.

212-Sending documents relating to written resolutions by
electronic means.

273-Plblication of written resulution on website.

274-Relationship between this Division and provisions of
company's articles.

Division 3-Procedure for convening and holding
company general meetings

Subdivision I -Convening of general meetings and passing
resolutions

275 -Resolutions at general meetings.

276-Power of directors to convene general meetings.

277 -Right of members to require directors to convene
general meeting.

Z78-Directors' duty to convene general meetings required
by members.

219-Power of members to convene general meeting at the
expense of the company.

280-Power of Court to order general meeting to be
convened.

281-Amount of notice to be given for general meetings.
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28Z-Manner in which notice of general meeting to be
given.

283-Publication of notice of general meeting on
company's website.

284-Persons entitled to receive notice of general
meetings.

285-Contents of notices of general meetings.

286-Offence for company to fail to comply with section
281, 282, 283, 284 or 285.

287 -Resolutions requiring special notice.

288-Accidental failure to give notice of resolution or
general meeting.

289-Power of members to require circulation of
statements.

290-Duty of company to circulate members' statements.

291-Who is liable to meet cost of circulating members'
statements.

Subdivision 2-Procedure at company general meetings

Z92-Quorum for general meetings.

293-Members present may elect person to preside at
general meeting.

294-Person presiding at meeting may declare result of
voting on a show of hands.

295-Right of members to demand a poll at general
meeting.

296-Member not obliged to use all votes when voting on
a poll at general meeting.

297 -Representation of bodies corporate at general
meetings.

Subdivision 3-Use of proxies at company general
meetings

298-Right of members to appoint proxies.

299-Notice of meeting to contain statement of rights of
members to appoint proxies.

300-Company sponsored invitations to appoint proxies.
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301-Notice of irppointment of proxy to be given to
colnpany.

302-Proxy crrn be elected to preside at general rneeting.

303-Right of proxy to clemand a poll at seneral meeting.

304-Notice to be given to conrpany of tenninertion of
proxy't lttrthoritl .

305 -Articles rnay conf'er rnore extensive rights otl
mentbers und proxies.

Subcliyisiott 1 - Other trtuttu'.s relutirt,t: t() (()tnpuny g,etteral
nteetirtgs

306-Resolutions passetl at ad.iourncd g.-'ncraI meeting.

307-Sending to rnembers docunrcnts relating to general
meetings in electronic tilrm.

Division 4-Application of sections 277 to 309 to
meetings of classes of members of companies

308-Application of Division 3 to meetinss of holders of
classes of shares.

309-Application of Division 3 to meetings of classes of
members of cornpany havin-9 no shure capital.

Division 5-Additional requirements for general

859

I meetings of public companies

l, :10-Public companies: annual generul rneeting.

3l I -Public companies: notice of annual general meeting.

312-Public companies: members' power to require
circLrlation of resolutions for annual general meeting.

3 l3 -Public companies: company's duty to circulate
members' resolutions for annual general meetings.

3l4-Public companies: expenses of circulating members'
resolutions fbr annual general rneeting.

315-Results of poll to be made available on website.

316-Requirements as to website availability.

Division 6-Records relating to resolutions and
company meetings

317-Records of resolutions and meetings, etc.
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3 1 8 - Records as evidence of resolutions , etc .

319-Records of decisions by sole member.

320-Inspection of records of resolutions and meetings.

321-Records of resolutions and meetings of class of
members.

PART XIV_SHARE CAPITAL OF COMPANY

Division 1-Shares and share capital of a company

3Z2-Shares no longer capable of being converted into
stock.

323-Nature of shares.

324-Nominal value of shares.

325-Shares to be numbered.

326 -Transferability of shares.

Division 2-Allotment of shares: general provisions

327 -Exercise by directors of power to allot shares, etc.

328-Power of directors to allot shares, etc: private
company with only one class of shares.

329-Power of directors to allot shares etc: authorisation
by company.

330-General prohibition of commissions, discounts and
allowances.

33 1 -Permitted commission.

332 -Registration of allotment.

333-Return of allotment by limited company.

334-Return of allotment by unlimited company allotting
new class of shares.

335-Offence for company to fail to lodge return of
allotment for registration.

336-Provisions about allotment not applicable to shares
taken on formation.

Division 3-Allotment of equity securities: existing
shareholders' right of pre-emption

337 -Interpretation: Division 3.



The Companies Bill, 201 5 861

338 -Existing shareholders' right of pre-emption.

339-Communication of pre-emption offers to
shareholders

340-Liability of company and officers in case of
contravention.

341-Exception to pre-emption right: bonus shares.

34Z-Exception to pre-emption right: issue for non-cash
consideration

343-Exception to pre-emption right: securities held under
employees' share scheme.

344-Exclusion of requirements by private companies.

345-Exclusion of pre-emption right: articles conferring
corresponding right.

346-Disapplication of pre-emption rights: private
company with only one class of shares.

347 -Disapplication of pre-emption rights: directors acting
under general authorisation.

348-Disapplication of pre-emption rights by special
resolution.

349-Disapplication of pre-emption rights: sale of treasury
shares.

350-References to holder of shares in relation to offer.

351-Provisions about pre-emption not applicable to shares
taken on formation.

352-Saving for other restrictions on offer or allotment.

353-Saving for certain older pre-emption requirements.

Division 4-Public companies: allotment where issue
not fully subscribed

354-Public companies: allotment if issue not fully
subscribed.

355-Public companies: effect of irregular allotment if
issue not fully subscribed.

Division S-Payment for shares

356-Shares not to be allotted at a discount.
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357-Provision for different arrlolurts to be paid on shares.

3,58-General rule as [o nlelins of payment.

359--Meaning cf payrne nt in cash.

360-Public companies: shares taken by subscribers of
memorandum.

361-Public companies: not to accept undertaking for rvork
or services.

362-Public companies: sh:rles to be at least one-quarter
paid up.

363 -Public companies: paynrent by long-tern.r
undertaking.

364-Liability of subsequeut holders of shares.

365-Porver of the Court to _{rant relief.

-366-Offences involr,'ing contravention of section 3-58.

363, 364 anrl 36-5.

367-Meaning of "appropriate rate of interest" tor
purposes of tliis Division.

Division 6-Public companies: independent valuation of
non-cash consideration

368-Restrictions on public company allotting shares for
non-cash consicleration.

369-Exception to valuation rcquirement: arrangement
with anothel'company.

370-Exception to valuation requirernent: rnerger.

371-Non-cash consiclerirtion for shares: requirements as to
valuatiou and report.

372-C<tpy of report to be lod-qed with Registrar.

373-Public company: agreernent fbr transfer of non-cash
asset in initial period.

374 - Agree-ment tor transf-er of non-cash asset:
requirement of independent r,'aluation.

375 -Agreernent for transf-er of non-cash asset:
requirements as to valuation and report.

376-Agreement lbr transf'er of ntln-cash asset:
requirenrent of approval by mernbe'rs.
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377 -Copy of resolution to be lodged with Registrar.

378-Modification of provisions in relation to company
whose conversion into a public company has been
registered.

379 - Agreement for transfer of non-cash asset: effect of
contravention.

380-Liability of subsequent holders of shares.

381-Power of Court to grant relief.

382-Offence to contravene sections 370 or 375.

383 -Enforceability of undertakings to do work, etc.

384-The appropriate rate of interest for purposes of this
Division.

Division 7-Share premiums

385 -Interpretation: Division 7.

386-Company's share premium account and application
of share premiums.

387-Relief from requirements as to share premiums:
Group reconstruction relief.

388-Merger relief.

389-Merger relief: meaning of ninety percent equity
holding.

390-Power to make further provision by regulations for
the purposes of this Division.

391-Relief may be reflected in company's balance sheet.

Division 8-Classes of shares and variation of classes

392-Classes of shares.

393-Variation of class rights: companies having a share
capital.

394-Yariation of class rights: companies without a share
capital.

395-Sections 395 and 396 not to affect powers of Court
under certain provisions.

396-Right to object to variation: companies having a

share capital.

863
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397-Right to object to variation: companies without a

share capital.

398-Copy of Court order to be lodged with Registrar.

399-Notice of name or other designation of class of
shares to be lodged with Registrar.

400-Notice of particulars of variation of rights attached to
shares to be lodged with Registrar.

40l-Notice of new class of members to be lodged with
Registrar.

4O2-Notice of name or other designation of class of
members to be lodged with Registrar.

403-Notice of particulars of variation of class rights to be
lodged with Registrar.

PART XV_REORGANISATION OF COMPANY'S
SHARE CAPITAL

Division l-Alteration and consolidation of share
capital

404-Alteration of share capital of limited company.

405 - Sub-division or consolidation of shares.

406-Notice to Registrar of sub-division or consolidation.

Division 2-Reduction of share capital

407 - Special resolution for reduction of share
c apital.Interpretation.

408- Application to Court for confirming order.

409- Creditors entitled to object to reduction

410- Order confirming reduction and powers of Court on
making such order.

4ll- Registration of Court order and statement of capital.

4t2-
Liability of members following reduction of capital

413- Liability to creditors omitted from list of creditors.

4l4-Offence to conceal name of creditor, etc.

415- Shares no bar to damages against company.
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416- Public companies: duty of directors to convene a
meeting on loss of capital.

417- Public company reducing capital below authorised
minimum.

418- Expedited procedure for registration of conversion of
company into a private company.

Division 3-Private companies: Reduction of capital
supported by solvency statement

4l9-Reduction of capital of private company supported
by solvency statement.

420-What is a solvency statement

421- Registration of resolution and supporting
documents.

Division 4-Supplementary provisions

4ZZ-General power to make further provision by
regulations.

PART XVI_ACQUISITION BY LIMITED
COMPANY OF ITS OWN SHARES

Division 1-General provisions

423 -Interpretation: Part XVI.

424-General rule against limited company acquiring its
own shares.

425-Treatment of shares held by nominee.

426-Liability of others if nominee fails to make payment
in respect of shares.

427 -Dnty to cancel shares in public company held by or
for the company.

428-Notice of cancellation of shares.

429-Conversion of company into private company in
consequence of cancellation of shares.

430- Issue of certificate of incorporation on registration of
conversion of public company into private company.

431- Effect of failure to apply for registration of
company's conversion into private company.
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432-Otfence to fail to cancel shares or apply for
registration of company's conversion into private
c()nrpany.

433-Application of sections 437 to 442 to private
company that applies fbr registration of conversion
into public company.

434-Transfer to reserve on acquisition of shares by public
company or nominee.

435-Public companies: general rule against lien or charge
on own shares.

436-Interests to be disregarded in determining whether
company has beneficial interest.

437-Residual interest under pension scheme or
employees' share scheme.

438-Employer's charges and other rights of recovery.

439 - Rights as executor, administrator or trustee.

Division 2-Financial assistance for purchase of own
shares

440-Meaning of "I-inancial assistance" for purposes of
this Part.

44l-Assistance by public company for acquisition of
shares in its private holding company.

442-Assistance for acquisition of shares in public
company.

443-Assistance by public company fbr acquisition of
shares in its private holding company.

444 -Offence to give prohibited assistance.

445-Certain transactions excepted unconditionally from
sectiorrs 442 and 443.

446-Certain transactions excepted from sections 442 and
443 conditionally.

Division 3-Purchase of own shares

441-Power of limited company to purchase own shares

448-Purchase of company's own shares.

-t-19-Financing of purchase of company's own shares.
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450-Approval for company to purchase olvn shirres.

4-51 -Authorisirtion for off-market purchase .

-.l.51 - Rr:solutrr.ln rrLltllorisi rlg otl -nrarket purchose: exercise
of voting rights.

-+-53 - Resolution appruving off-market purchase:
clisclosure of details of contract.

45-t--Vari;.ition of contract for off-mlu'kct purchase.

-15-5-Resolution approving variation: exercise of voting
rights.

4-5(r- Resolution approving variation: disclosure ol details
of variation

457-Release of cor1lpill-ly's ri-rrhts under contract fbr off-
market purchase.

4-58-Approval for contpany to make market purchase.

4-59-Copy of cotrtract or memoreurdum to be available for
inspection.

-t60 - Eufbrcernent of right to inspect copy or
memorandum.

.161 
-Corlrpal1)''s right to purchase own shares not

assignable.

162-Payments aperrt from purchase price to be made out
of distributable profits.

463-Hou,' shares purchased are to be treatcd.

-16-l-Retr"rnr of purchase of olvn silares to be lodged ivith
Registrar.

46-5-Notice to Registrar of cancell:rtion of shares.

Division 4-Redemption or purchase by private
company out of capital

166 -lnterpretation: Division -1.

,16l -- Power of private limited cornpiury to redeem or
purchase orvn shares out of capital.

46tt -The pelnrissible capital payment.

-169- Whatprofits are available.

-170-Deterrnination of available profits.
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471-Requirements for payment out of capital.

41 2 -Directors' statement and auditor's report

413-Dtectors' statement: offence if no reasonable
grounds for opinion.

474-Payment to be approved by special resolution.

475-Resolution authorising payment: exercise of voting
rights.

476-Resolution authorising payment: disclosure of
directors' statement and auditor's.

417 -Public notice of proposed payment.

478-Company to make directors' statement and auditor's
report to be available for inspection.

479-Objection to payment by members or creditors:
application to the Court to cancel resolution.

480-Notice of Court application or order to be lodged
with Registrar.

481-When payment out of capital to be made.

Division S-Supplementary provisions

482-Company whose shares are redeemed or purchased to
transfer amount to capital redemption reserve.

483-Accounting consequences of payment out of capital.

484-Effect of company's failure to redeem or purchase.

PART XVII_HOW COMPANY'S ASSETS ARE TO
BE DISTRIBUTED

Division 1 -Introductory provision

485 - Interpretation: Part XVII.

Division 2-General rules for distributions

486-Distributions to be made only out of profits available
for the purpose.

487-Net asset restriction on distributions by public
companies.

Division 3-Justification of distribution by reference to
financial statements
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488-Justification of distribution by reference to relevant
financial statements.

489-Successive distributions etc. by reference to the same
financial statements.

Division 4-Relevant accounting matters

490 -Treatment of development costs.

49l-Determination of profit or loss in respect of asset
where records incomplete.

Division 5-Distributions in kind

492-Drstributions in kind: determination of amount.

493 -Distributions in kind: treatment of unrealised profits.

Division 6-Supplementary provision

494-Consequences of unlawful distribution.

PART XVII-CERTIFICATION AND TRANSFER
OF SECURITIES

Division l-Certification and transfer of securities:
general

495 -Share certificate to be evidence of title.

496-Duty of company as to issue of certificates etc on
allotment.

497 -Registration of transfer of shares and debentures.

498-Procedure on transfer being lodged.

499 -Transfer of shares on application of transferor.

500- Execution of share transfer by executor or
administrator.

501 -Evidence of grant of probate, etc.

5O2-Certification of document of transfer of shares and
debentures.

503-Duty of company as to issue of certificates etc on
transfer.

504-Company no longer authorised to issue share
warrants after commencement of this section.

505 -
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Power of Court to order company to make good failure to
issue certain documents.

Division 2-Evidencing and transf'er of title to securities
without written instrument

506-Provision enabling procedures for evidencing and
transf-erring title.

507-Power to rnake regulations reqLriring arrangements to
be adopted.

508-Provision enabling or requiring arransenlcnts to be
adopted: order-rnakins powers.

509-Duty to consult.

PART XIX-PUBI,IC OFF'ERS OF SECURITIES BY
PRIVATE AND PUBLIC COMPANIES

5 l0-lnterpretation: Part XIX.

5l 1-Prohibition of public offers by private companies.

512-EnlbrcemL-nt of prohibition: order restraining
proposed contravenl ior.

513-Enforcernent of prohibition: ordels available to the
Court alier contravention.

514-Enforcernent of prohibition: por,ver of Court to make
remedial orders.

515-Validity of allotment etc. not atfected

516-Public company: requirement lbr rninimum share
capital.

5 I7-Procedure fbr obtaining trading certificate.

5 I 8 -The authorised rninimum.

519-Consequences of doing business etc. without a
trading certificate.

PART XX_REDEEMABLE SHARES

520-Power of limited company to issue redeernable
shares.

521 -Terms and manner of redemption.

522- Payment for redeemable shares.
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523 - Financing of redemption.

524-Redeemed shares treated as cancelled.

525-Notice to Registrar of redemption.

PART XXI_TREASURY SHARES

526-'lreasury shares.

521 -Treasury shares: maximum holdings.

528-Exercise of rights in respect of treasury shares.

529-Disposal of treasury shares.

530-Treasury shares: notice of disposal.

531- Cancellation of treasury shares.

532-Treasury shares: notice of cancellation.

533 -Treatment of proceeds of sale of treasury shares.

534 -Treasury shares: offences.

PART XXII-INFORMATION ABOUT INTERESTS
IN A PUBLIC COMPANY'S SHARES

Division 1 -Introductory provision

535-Application of Part XXIL

Division 2-Power of public company to require
persons to provide information about their interests in
the company's shares

536-Notice by public company requiring information
about interests in its shares

537-Public company may apply to Court for order
imposing restrictions on the relevant shares if notice
requiring information is not complied with.

538 -Notice requiring information: ofl-ences

539-Notice requiring information: persons exempted fiom
obligation to comply.

Division 3-Orders imposing restrictions on shares

540-Consequences of order imposing restrictions.

541-Offence to attempt to evade restrictions.

542 -Relaxation of restrictions

871
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543 - Removal of restrictions.

544-Order of Court for sale of shares.

545 -Application of proceeds of sale under order of Court.

Division 4-Power of members to require company to
exercise its powers under this Part

546-Power of members of company to require company
to act.

547-Duty of company to comply with requirement.

548-Report to members on outcome of investigation.

549-Offences relating to a failure to comply with
requirement of section 560.

550-Right to inspect and request copy of reports.

Division 5-Register of interests disclosed

551 -Company to keep register of interests disclosed.

552-Register to be kept available for inspection.

553-Rights to inspect and require copy of entries

5546-Court supervision of purpose for which rights may
be exercised

555-Register of interests disclosed: refusal of inspection
or default in providing copy

556-Register of interests disclosed: offences in
connection with request for or disclosure of
information.

557-Entries not to be removed from register

558-Removal of entries from register: old entries.

559-Removal of entries from register: incorrect entry
relating to third par-ty.

560-Adjustment of entry relating to share acquisition
agreement.

561 -Duty of company ceasing to be public company

562-lnterest in shares: general.

Division 6-Supplementary provisions

563-Interest in shares: right to subscribe for shares
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564-Interest in shares: family interests.

565-Interest in shares: corporate interests

566-Interest in shares: agreement to acquire interests in a
particular company.

567 -Extent of obligation in case of share acquisition
agreement.

568 - Information protected from wider disclosure.

569-Calculating periods for fulfilling obligations.

PART XXII_COMPANY DEBENTURES

570 -Perpetual debentures.

571-Enforcement of contracts to subscribe for debentures.

572-Company to register allotment of debentures.

573-Company to establish and maintain register of
debenture holders.

574-Rights of debenture holders and others to inspect and
obtain copies of register of debenture holders

575-Offence to refuse inspection of register of debenture
holders or to fail to provide copy.

576-Register of debenture holders: offences in connection
with request for or disclosure of information.

517 -Time limit for claims arising from entry in register of
debenture holders.

578-Right of debenture holder to copy of trust deed
securing debentures.

579-Provisions protecting trustees of deed securing
debentures to be void.

580-Power to re-issue redeemed debentures.

5 8 1 - Deposit of debentures to secure advances .

582-Priorities when debentures secured by floating
charge.

PART XXIV_ COMPANY TAKEOVERS

Division 1-General provisions

583 -Interpretation: Part XXIV.
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584-What constitutes a takeover offer.

585-Shares already held by the offeror, etc.

586-Cases in which offer is treated as being on same
terms.

587-Effect of impossibility etc of communicating or
accepting offer.

588-Certain shares excluded from offer.

589-Persons who are associates of offerors for purposes
of this Part

590-How debentures that confer voting rights are treated
for the purposes of this Part.

591-How convertible securities are to be treated for
purposes of this Part.

Division 2-Takeover Rules

592-Power of Authority to make Takeover Rules.

593 -Further provisions about Takeover Rules.

594-Power of Authority to give rulings in takeover cases.

595-Rules may empower Authority to give directions.

596-Power of Authority to require documents and
information.

597-Restrictions on disclosure of information about
affairs of natural person or particular business.

598-Offence to disclose information in contravention of
section 609.

599-Power of Authority to impose sanctions for breaches
of Takeover Rules.

600-Failure to comply with the Takeover Rules relating to
bid documentation.

601-Enforcement of Takeover Rules by the Court.

602-Authority not liable for damages in connection with
the performance of its functions under this Part.

603 -No action for breach of statutory duty etc.

604 -Privilege against self-incrimination.
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Division 3-Impediments to takeovers

605 - Interpretation: Division 3.

606-Impediments to takeovers: opting in and opting out.

607-Further provision about opting-in and opting-out
resolutions.

608-Consequences of opting in: effect on contractual
restrictions.

609-Power of offeror to require general meeting to be
convened.

610-Requirements as to notification of opting-in or opting
out resolutions.

Division 4-"Squeezein" and "sell out"

611-Right of offeror to buy out minority shareholder.

612-Further provision about notices given under section
61 1.

61 3 - Effect of notices under section 6 I I .

614-Further provision about consideration held on trust
under section 613.

615-Right of minority shareholder to be bought out by
offeror.

616-Further provision about rights conferred by section
615.

617 -Effect of exercising the rights conferred bysection
6r5.

Division 5 - Supplementary provisions

618-Circumstances in which offeror or minority
shareholder may apply to the Court.

619-When takeover offers are made by two or more
persons jointly.

PART XXV _ COMPANY ACCOUNTING R,ECORDS
AND FINANCIAL STATEMENTS

Division 1-Introductory provisions

620 - Interpretation: Part XXV.

621-Notes to a company's financial statements.
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622- Application of this Part.

623-Companies subject to the small companies regime.

624-Companies qualifying as small: general rules.

625-Companies qualifying as small: parent companies.

626-Companies excluded from the small companies
regime.

627 -When company is a quoted company or an unquoted
company for the purposes of this Part.

Division 2-Companies to keep accounting records

628 - Duty of company to keep proper accounting records.

629-Offence for company to fail to keep proper
accounting records.

630-Where and for how k;ng .o-rrny is required to keep
its records.

631-Offences relating to company's failure to preserve
records.

Division 3-Financial years of companies

632-How company's financial year is to be determined.

633-How accounting reference periods and accounting
reference date of company are determined.

634-Power of company to change its accounting reference
date.

Division 4-Directors of companies to prepare annual
financial statement

635-Duty of directors to prepare individual financial
statements.

636-Financial statements to give true and fair view.

637-Accounting framework applicable to individual
financial statements.

638 -Requirements for individual financial statements.

639-Company that is not a small company to prepare
group financial statement.

640-Exemption for company included in group financial
staternent of larger group.
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641-Exemption if no subsidiary undertakings need to be
included in consolidation.

642-Group financial statements: applicable accounting
framework.

643 -Requirements for group financial statements.

644-Grotp financial statements: subsidiary undertakings
to be included in consolidation.

645 -Directors of parent company to ensure consistency of
financial reporting within group.

646-Certain information may be omitted from individual
profit and loss account when group financial
statement is prepared.

647 -Information about related undertakings to be
provided in notes to financial statements.

648-Information about related undertakings: alternative
cornpliarrce.

649-Information about employee numbers and costs to be
included in company's annual financial statement.

650-Directors to include in notes to company's annual
financial statement details of their benefits other than
remuneration.

651-Information about directors' benefits to be included
in notes to company's individual financial statement.

652-Dtectors to approve and sign financial statements.

Division 5 -Directors' reports

653 -Duty to prepare directors' report.

654-General requirements for contents of directors'
report.

655-Business review to be included in certain directors'
reports.

656-When business review not required.

657-Contents of directors'report: statement as to
disclosure to auditors.

658-Directors to approve and sign directors' report.

Division 6-Directors' remuneration reports

811



878 The Contpunies Bill, 201 5

659- Duty of directors of quoted company to prepare
directors' remuneration report.

660- Regulatiprts may prescribe requirements for contents
of directors' remuneration report.

661-Directors to approve and sign directors' remuneration
report.

Division 7-Publicatlon of financial statements and
comprny reports

662-Company's duty to circulate copies of annual
financial statement and reports.

663-Deadline for sending out copies of annual financial
statement and reports.

664-Offence to fail to send out copies of financial
statement and reports.

665-Option to provide summary financial statement.

656-Duty of company to send financial statements and
reports to persons entitled.

667-Form and contents requirements for summary
financial statements of unquoted companies.

668-Form and contents requirements for summary
financial statements of quoted companies.

669--Offences relating to summary financial statements.

670-Quoted company to make annual financial statement
. available dn'company's website.

671-Quoted company to make preliminary statement of
results available on company's website.

672-Requirements as to website availability.

673-Right of member or debenture holder of unquoted
company to copies of company's financial statements
and repotts.

674-Right of member or debenture holder of quoted
company to copies of company's financial statement
and reports"

675-Name of signatory to be stated in published copies of
annual financial statement and reports, etc.



The Companies Bill, 201 5 879

676-Requirements in connection with publication of
statutory financial statement.

677-Requirements in connection with publication of non-
statutory financial statement.

678-Meaning of "publication" in relation to company's
financial statement and reports.

Division 8-Public companies: laying of financial
statements and reports before general meeting

679-Public company to present annual financial statement
and reports at general meeting of company.

680-Offence for public company to fail to present annual
financial statement and reports at general meeting of
company.

Division 9-Directors remuneration report to be
approved by members

68[-Directors of quoted company required to obtain
members' approval of directors' remuneration report.

682-Offence for directors of quoted company to fail to
comply with section 681.

Division l0-Certain financial statements and reports
to be lodged with Registrar

683-Company's directors to lodge certain documents with
Registrar.

684-Deadline for lodging financial statements and reports
with Registrar.

685-Calculation of deadline for lodging financial
statements with Registrar.

686-Lodgement requirements for companies subject to
small companies regime.

687-Lodgement requirements for unquoted companies.

688 -Lodgement requirements for quoted companies.

689-Exemption of unlimited companies from requirement
to lodge financial statements with Registrar.

690-Special auditor's report required if abbreviated
financial statement is lodged with Registrar.



880 The Companies Bill, 201 5

691-Directors of company to approve and sign
abbreviated financial statement.

692-Offence to fail to lodge annual financial statement
and reports with Registrar.

693-Power of the Court to order compliance if annual
financial statement or reports not lodged with
Registrar.

694-Company liable to default penalty for failure to lodge
annual financial statement and reports with Registrar.

Division ll-Revision of defective financial statements
and reports

695-Voluntary revision of defective financial statements
and reports.

696-Cabinet Secretary may give notice in respect of
company's financial statements or reports that are
believed to be defective.

697-Application to the Court to rectify defective annual
financial statement or directors' report of company.

698-Power of Cabinet Secretary to authorise other
persons to make application to the Court under
section 710.

699-Power of Kenya Revenue Authority to disclose
information to authorised person for certain
purposes.

700-Power of Cabinet Secretary or authorised person to
require documents, information and explanations.

701-Restrictions on disclosure of information obtained
under compulsory powers.

792-Permitted disclosure of information obtained under
compulsory powers.

Division l2-Supplementary provisions

703-Liability of directors for false or misleading
statements in company's financial statement and
reports.

704-Regulations may make further provision about
financial statements and reports of companies.
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PART XXVI_COMPANIES TO MAKE ANNUAL
RETURNS TO REGISTRAR

705-Duty of company to lodge annual returns with
Registrar.

706-Contents of annual return: general.

7O7-Contents of annual return: information about share
capital and shareholders.

7O8-Offence for company not to lodge annual return on
time, etc.

PART XXYII_AUDITING OF COMPANY
FINANCIAL STATEMENTS

Division 1-Requirements for audited financial
statement

709 -Requirements for auditing financial statements.

710-Right of members to require audit.

711-Small companies: conditions for exemption from
audit.

| 7l2-Companies excluded from small companies
l exemption.

713-Avallability of small companies exemption in case of
group company.

7|4-Conditions for exemption from audit for dormant
companies.

715-Companies excluded from dormant companies
exemption

716-Exemption from audit for non-profit-making
companies subject to public sector audit.

Division 2-Appointment of auditors

717 -Appointment of auditors of private company:
general.

718-Appointment of auditors of private company: default
power of the Cabinet Secretary.

7l9-Term of office of auditors of private company.

7}0-Members of private company may block automatic
re-appointment of auditor.
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721- Appointment of auditors of public company: general.

722-Appointment of auditors of public company: default
power of the Cabinet Secretary.

723-Term of office of auditors of public company.

7 24 -Fixrng of auditor's remuneration.

125-Company to disclose terms of audit appointment.

726-Regulations to provide for safeguarding disclosure of
nature of services provided by company's auditor.

Division 3-Functions of auditors

727 -Alditor's report on annual financial statement of
company.

728 -Auditor's report on directors' report.

729-Auditor's report on auditable part of directors'
remuneration.

730 -Responsibilities of auditor.

731 -Auditor's right to information.

732-Auditor's right to information from foreign
subsidiaries.

733 -Auditor's rights to information: offences.

734-Auditor's rights in relation to resolutions and
meetings.

735-Auditor to sign and date auditor's report.

736-Senior statutory auditor to be nominated when audit
is conducted by.firm of auditors.

737-Name of auditor to be stated in published copies of
auditor's report.

738-Circumstances in which auditors' names may be

omitted from published copies of auditors' report.

739-Offpnces in corlnectiop wilh eqditor's repolt.

Division 4-Cessation of office of auditors

740-Resolution removing auditor from office.

741-Special notice required for resolution removing
auditor from office.

1
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742-Notice of resolution removing auditor from office.

743-Rights of auditor who has been removed from office.

744-Farlurre to re-appoint auditor: special procedure
required.

745-Failure to re-appoint auditor: special notice required
for resolution at general meeting.

746-Resignation of auditor.

747 -Notice to Registrar of resignation of auditor.

748-Rights of resigning auditor.

749-Statement by auditor on ceasing to hold office to be
lodged with company.

750-Company's duties in relation to statement.

751 -Auditor to lodge copy of statement with Registrar.

752-Duty of auditor to notify appropriate audit authority.

753-Duty of company to notify appropriate audit
authority if auditor ceases to hold office before end
of auditor's term.

754-Appropriate audit authority to notify prescribed
accounting body of cessation of auditor's
appointment.

755-Meaning of "appropriate audit authority" for purpose
of this Division.

756-Effect of casual vacancies.

Division S-Quoted companies: right of members to
raise audit concerns at accounts meeting

757-Members' power to request website publication of
audit concerns.

758-Requirements as to website availability.

759-Website publica)io*: company's supplementary
duties.

760 -Website publication: offences.

761-Meaning of "quoted company" for purposes of
sections 770 to 773.
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Division 6-Auditors' liability

162-Provisions protecting auditors from liability to be
void.

763-Indemnity for costs of successfully defending
proceedings.

764-Power of Court to grant relief in certain cases.

7 65 -Liability limitation agreements.

766-Terms of liability limitation agreement.

767-Authorisation of agreement by members of the
company.

768-Effect of liability limitation agreement.

769-Company to disclose liability limitation agreement.

Division 7-Supplementary provisions

770-Quoted Companies: audit committee.

771 -Quoted companies: corporate governance.

PART XXVII-STATUTORY AUDITORS

77}-Purpose of Part XXVII.
773-Eliglbility for appointment as a statutory auditor.

774-Ineligible person prohibited from acting as statutory
auditor.

775 -Statutory auditor to be independent.

716-Effect of lack of independence of statutory auditor.

lll -Effect of appointment of a partnership as statutory
auditor.

778-Appropriate qualifications for appointment as a

statutory auditor.

"7"/9-Power of Cabinet Secretary to recognise
qualifications of foreign auditors for purposes of this
Act.

780-Cabinet Secretary's power to require eligible person
to provide certain information.
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PART XXIX_PROTECTION OF MEMBERS
AGAINST OPPRESSIVE CONDUCT AND UNFAIR

PREJUDICE

781-Application to Court by company member for order
under section 796

782-Application to Court by Attorney General for order
under section 796

783-Power of Court to make orders for protection of
members against oppressive conduct and unfair
prejudice.

784-Copy of order affecting company's constitution to be
lodged with Registrar.

785-Supplementary provisions applicable if company's
constitution altered.

PART XXX _ COMPANY INVESTIGATIONS

Division I -Introduction
786-Interpretation: Part XXX.

Division 2-Appointment of inspectors by the Court

787-Investigation of company's affairs on application of
members.

788-Investigation of company's affairs in other cases.

789-Power of inspectors to carry investigation into affairs
of related companies.

790-General powers of court to give directions to
inspector.

791-Power of court to direct conduct of investigation
under this Division to be terminated.

792-Resignation and revocation of appointment of
inspector appointed by the Court.

793 -Power of court to appoint replacement inspector.

794-Production of documents and evidence to inspector
appointed by the Court.

795-Obstruction of inspectors appointed by Court to be
contempt of Court.
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796-Power of inspector appointed by Court to apply to
Court to conduct examination.

797 -Power of Court to obtain information from former
inspectors etc.

798-Inspector appointed by the Court to submit reports to
the Court.

799-Power of Director of Public Prosecutions to bring
prosecution for offences disclosed by inspectors'
report.

800-Expenses of investigation of company's affairs.

Division 3-Powers of Attorney General with respect to
investigation of company ownership

801-Appointment of inspector to investigate ownership of
company.

802-Power of inspector appointed by Attorney General to
investigate ownership, etc. of related companies

803-General powers of Attorney General to give
directions to inspectors appointed by the Attorney
General.

804-Direction to terminate conduct of investigation
.under this Division.

805-Resignation and revocation of appointment of
inspectors appointed by the Attorney General.

806-Appointment of replacement inspectors appointed by
the Attorney General.

807-Production of documents and evidence on
investigation under this Division.

808-Obstruction of inspectors appointed by the Attorney
General to be contempt of Court.

8O9-[nspector appointed by the Attorney General may
apply to Court to conduct examination of person.

8lO-Inspector appointed by the Attorney General to
submit reports to the Attorney General.

811-Power of Director of Public Prosecutions to bring
prosecution for offences disclosed by inspectors'
report made under section 823.
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812-Power of Attorney General to require information
about persons interested in securities of a company.

813-Power of Attorney General to impose restrictions on
securities.

Division 4-Supplementary provisions

814-Inspector's report to be evidence.

815-Power to bring civil proceedings on company's
behalf.

816-Issue of warrants to enter and search premises.

8 1 7 - Protection in relation to certain disclosures:
information provided to Attorney General

8l8-Prohibition on disclosure of information obtained
under section 825 or 830.

Sl9-Offence to destroy, mutilate or falsify company
documents.

820-Offence to provide false information.

82l-Disclosure of information by Attorney General or
inspector.

822 - Certain information protected from di sclo sure .

823 -Answers to questions put by inspector during
examination admissible in legal proceedings as

evidence.

824-Application of this Part to foreign companies.

S25-Offences against this Part committed by bodies
corporate.

Division S-Effect of orders imposing restrictions on
disposal of company's securities

826-Consequence of order imposing restrictions.

827 -Offence to attempt to evade restriction imposed by or
under this Part.

828 -Power of Court to order relaxation or removal of

829-Provisions applicable to sale by Court order of
restricted securities.
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PART XXXI_REGISTRAR OF COMPANIES AND
REGISTRATION OF COMPANY DOCUMENTS

Division 1-Introductory provisions

830-Application of Part XXXI

831 -Part to apply to foreign companies.

Division 2-Appointment and functions of Registrar of
Companies

832- Registrar and Deputy and Assistant Registrars of
Companies.

833 -Register of Companies and functions of Registrar.

834-Registrar's official seal.

835-Fees payable to Registrar.

836-Registrar to give public notice of issue of certificate
of incorporation.

837-Right to obtain certificate of incorporation.

838-Registrar to allocate number to each company.

839-Registrar to allocate unique number to each foreign
company registered under this Act.

840-Power of Registrar to impose requirements with
respect to lodgement of documents.

Division 3-Specific requirements and powers relating
to registration of documents

841-Regulations may require documents to be lodged by
electronic means.

842- Agreement for lodgement of documents by electronic
means.

843-Document not lodged for purposes of this Act until
received by Registrar.

844 -Requirements for proper lodgement.

845-Powers of Registrar to correct documents in certain
cases.

846-Power of Registrar to accept replacement for
document previously lodged.



The Contpanies Bill, 201 5 889

847-Power of Registrar to exclude unnecessary
information.

848-Registrar's notice to remedy defective lodgement.

849-Annotation of the Register.

850-Allocation of unique identifiers for purpose of
identifying directors and certain other persons.

851 -Preservation of original documents.

852-Power of Registrar to destroy records of dissolved
company after elapse of two years.

853-Right of members of public to inspect Register.

854-Right of members of public to be provided with
copies of records kept by Registrar.

855-Certain records not to be made available for public
inspection.

856-Registrar can be required to make address
unavailable for public inspection.

857-Form of application for inspection or copy.

858-Form and manner in which copies to be provided.

859-Certification of copies of records by Registrar.

860-Issue of legal process for production of records kept
by the Registrar.

Division 4-Correction or removal of material on the
Register

861-Registrar's notice to resolve inconsistency on the
Register.

862-Administrative removal of information from the
Register.

863 -Rectification of Register on application to Registrar.

864-Rectification of the Register under Court order.

865-Powers of Court on ordering removal of entry from
the Register.
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Division S-Special provisions for documents not in the
English language

866-Documents to be prepared and lodged in the English
language.

867-Documents that may be prepared and lodged in other
languages.

868-Voluntary lodgement of translations.

869 - Certified translations.

S70-Transliteration of names and addresses: permitted
characters.

871-Transliteration of names and addresses: voluntary
translation into Roman characters.

812-Translation of names and addresses: certification.

Division 6 - Supplementary provisions

873-Offence to lodge false or misleading documents or to
make false or misleading statements to Registrar.

874 -Enforcement of company's lodgement obligations.

875 -Supplementary provisions relating to electronic
communications.

876-Provision for publishing notices by alternative
means.

877-Registrar's power to make Rules.

PART XXXII_COMPANY CHARGES

878 - Interpretation: Part XXXII.

S79-Charges created by a company.

880-Charges existing on property acquired.

88l-Lodgement for registration of charge in series of
debentures.

882-Additional registration requirement for commission,
allowance or discount in relation to debentures.

883-Certificate of registration to be endorsed on
debentures.

884-Charges created in, or over property located outside
Kenya.
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885-Registrar to keep register of charges.

886-Deadline for registering a charge.

S87-Holder of floating charge to lodge with Registrar
notice of appointment and cessation of appointment
of administrator of company.

888-Registrar to record memorandum of satisfaction or
release.

889-Rectification of register of charges.

890-Consequence of failure to register charges created by
a company

891-Companies to keep copies of documents creating
charges.

892 -Company's register of charges.

893-Right of creditors. members and others to inspect
documents that create company's charges and to
inspect company's register of charges.

PART XXXII _DISSOLUTION AND
RESTORATION TO THE REGISTER

Division 1 -Interpretation
894 - Interpretation: Part XXXIII.

Division 2-Dissolution of companies

895 -Power of Registrar to strike off company not carrying
on business or in operation.

896-Duty of Registrar to act in case of company that has
been liquidated or no liquidator is acting.

897-Supplementary provisions as to service of letter or
notice.

898-Striking off company on company's application.

899-Circumstances in which application not to be made:
activities of company.

900-Circumstances in which application not to be made:
other proceedings not concluded.

901-Copy of application to be given to members,
employees, etc.
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902-Copy of application to be given to new members,
employees, etc.

903-Copy of application: provisions as to service of
documents.

904-Circumstances in which application taken to be
withdrawn.

905 -When withdrawal of application takes effect.

Division 3-Undistributed property of dissolved
company to vest in the State

906-Property of dissolved company to vest in the State.

907-Disclaimer of property vesting in the State.

908 -Effect of State disclaimer.

909-General effect of disclaimer.

9 I 0 -Disclaimer of leaseholds.

91 1-Power of Court to make vesting order.

912-Protection of persons holding under a lease.

Division 4-Restoration of companies to the Register

913-Application for administrative restoration to the
Register.

9 I 4-Requirements for administrative restoration.

915-Registrar's decision on application for administrative
restoration.

916-Effect of administrative restoration.

917-Application to Court for restoration to the Register.

918-When application to the Court may be made.

919-Decision on application for restoration by the Court.

92}-Effect of Court order for restoration to the Register:
power of Court to make consequential directions.

921-Company's name on being restored to the Register.

92}-Effect of restoration to the Register if property has
vested in the State under section 919.
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PART XXXIV_ COMPROMISES,
ARRAN G'*lffi 
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923 -P art XXXIV : Application and interpretation

924-Cowt may order meeting of company's creditors or
members to be held

925-Explanatory statement setting out effect of
arrangement or compromise to be circulated or made
available to company's creditors and members of
company.

926-Duty of directors and trustees to provide information.

921-Cowt order sanctioning compromise or arrangement.

928-Powers of the Court to facilitate reconstruction or
amalgamation.

929-Copy of order to be lodged with the Registrar for
registration.

930-Obligations of company with respect to its
constitution.

PART XXXV_MERGERS AND DIVISIONS OF
PUBLIC COMPANIES

Division 1 -Preliminary
93I -Interpretation: Part XXXV.

, 932-Application of this Part.

933-Relationship of this Part to Part XXXIV.

Division 2-Mergers

i g34-Introductory: mergers and merging companies.

935-Draft terms of scheme for proposed merger.

' g36-Draftterms of proposed merger to be published

937-scheme not effective unless approved by members of
merging companies.

938-Directors of merging companies to prepare
explanatory report relating to proposed merger.

939-Merging companies to arrange for preparation of
experts' reports.

893
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940-Supplementary financial statement to be prepared for
merger in certain cases.

941-Members of merging companies entitled to inspect
merger documents.

942-Articles of transferee company involved in merger to
be approved.

943-Protection of holders of securities to which special
rights attached (merger)

944-Allotment of shares to transferor company (or its
nominee) prohibited.

945 -Circumstances in which certain particulars and
reports not required in relation to merger

946-Circumstances in which meeting of members of
transferee company not required for merger.

947 -Circumstances in which meeting of members of
transferee company not required in relation to
merger.

948-Other circumstances in which meeting of members of
transferee company not required in relation to
merger.

Division 3-Division of companies

949-Introductory: companies and involvement of
companies in division.

950-Draft terms of scheme to be prepared and adopted in
relation to division.

951 -Draft terms relating to division to be published.

952-Approval of members of companies involved in
division.

953-Directors to prepare explanatory report in relation to
division.

954-Expert's report to be prepared fbr each company
involved in division.

955-Supplementary financial statement to be prepared for
division in certain cases.

956-Members of companies involved in division entitled
to inspect certain documents.
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I'. 957-Report on material changes of assets of transferor
company involved in division.

I

i g58-Articles of transferee company involved in division
to be approved by transferor company.

i 959-Protection of holders of securities to which special
, rights attached (division).
' g60-Allotment of shares to transferor company (or its

nominee) prohibited.

96l-Circumstances in which meeting of members of
transferor company involved in division is not
required.

962-Other exceptions: circumstances in which meeting of
members of transferee company not required in
relation to division.

963-Members of companies involved in division can
agree to dispense with reports, etc.

964-Power of the Court to exclude certain requirements in
the case of division.

Division 4-Supplementary provisions

965-Expert's report: valuation by another person.

966-Experts and valuers: independence requirement.

967-Power of the Court to convene meeting of members
or creditors of existing transferee company.

968-Court to fix date for transfer of undertaking etc of
transferor company.

969-Liability of transferee companies for each other's
defaults.

PART XXXVI_COMPANIES NOT FORMED
UNDER THIS ACT

97O-Companies not formed under companies legislation
can be registered under this Act.

971-Regulations providing for registration of companies
to which section 970 applies.

972-Regulations may apply provisions of this Act may to
unregistered companies

895
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973- Application of this Part to certain existing
companies.

PART XXXVI_FOREIGN COMPANIES

Division 1 -Introductory provisions

97 4 -lnterpretation : Part XXXVII.

975-When foreign company may carry on business in
Kenya.

Division 2-Procedure for registering foreign
companies

976- Application for registration of foreign companies.

977-Requirements with respect to names of foreign
companies.

978-Foreign company can be registered under alternative
name under which it will carry on business in Kenya.

979-Registrar to issue certificate of registration on change
of name of registered foreign company.

Division 3-Local representatives of registered foreign
companies

980-Foreign company required to have local
representative.

981 -Appointment and termination of appointment of local
representative.

982 -Liability of local representative.

Division 4-Regulation of registered foreign companies

983-Particulars of places of businesses of registered
foreign companies to be notified to Registrar.

984-Registered foreign company to have registered
office.

985-Registered foreign company to display its name at
office and places of business.

986-Registered foreign company to state its name and
other information in documents and communications
relating to its business in Kenya.
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987-Registered foreign company to give notice of certain
changes relating to its constitution, director and
business in Kenya.

988-Copies of registered foreign company's financial
statements and other documents to be lodged with
Registrar.

989-Provision for registration of charges over Kenyan
property of foreign company.

990-Registered foreign company to lodge certain returns
with Registrar.

991-Natural person's residential address to be protected
from disclosure.

Division 5-Circumstances in which registered foreign
company's name can be struck off or restored to
Register of Foreign Companies

992-Local representative of registered foreign company to
notify Registrar of certain events affecting the
company.

993-Power of Registrar to strike registered foreign
company's name from Register of Foreign
Companies in certain circumstances.

994-Restoration of foreign company to Foreign
Companies Register in certain circumstances.

Division 6- Supplementary provisions

995-Registrar to keep Foreign Companies Register.

996-Power of Cabinet Secretary to make foreign
companies regulations.

PART XXXVII -LEGAL PROCEEDINGS

997 -Liability of officers who are in default.

998-Application of section 1010 to bodies other than
companies

999 -Proceedings against unincorporated bodies

1000 -Legal professional privilege.

l00l-Production and inspection of documents if offence
suspected.
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1002-Power to enter and search of premises under
warrant.

I 003 - Offence of fraudulent trading.

1004-Power of the Court to prohibit payment or transfer
of money, financial products or other property

1005-Power of the Court to grant injunctions in certain
CASES

1006-Power of a court to grant relief in certain cases

PART XXXIX _ COMPANY RECORDS

1007-Form of company records.

1008-Power to make regulations as to where certain
company records can be kept.

1009-Power to make regulations about the inspection of
records and the provision of copies.

1010-Duty of company to take precautions against
falsification of its records.

PART XL_SERVICE OF DOCUMENTS ON AND BY
COMPANIES

1011-Service of documents on companies.

l0l2-Service of documents on directors, secretaries and
others.

1013 -Requirements for service addresses.

1014.-Companies Communications Regulations.

1015-Right to require company to provide hard copy
version of company document or information.

1016-Requirements for authentication of documents and
information.

1017-When documents and information taken to have
been sent or supplied by company.

PART XLI_GENERAL PROVISIONS RELATING
TO INDEPENDENT VALUATION AND REPORT

1018-Part XLI: Application and interpretation of
valuation requirements.

1019-Valuation to be carried out only by qualified valuer.
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1020-Valuer to satisfy independence requirement.

1021 -Meaning of "associate" for purposes of section
1023.

1022-Yaluer entitled to full disclosure.

PART XLII_SUPPLEMENTARY PROVISIONS

1023-Power of Cabinet Secretary to make regulations for
purposes of this Act.

I 024-Repeals and revocations.

1025 -Continuity of the law.

1026- Sixth Schedule: savings and transitional provisions.

1027-Power to make savings and transitional regulations.

SCHEDULES

FIRST SCHEDULE: CONNECTED PERSONS:
REFERENCES TO AN INTEREST IN SHARES OR

DEBENTURES

SECOND SCHEDULE: MATTERS FOR
DETERMINING UNFITNESS OF A DIRECTOR

THIRD SCHEDULE: REQUIREMENTS TO BE
COMPLIED WITH TO AVOID CONTRAVENING
PART XYII (HOW COMPANY'S ASSETS ARE TO

BE DISTRIBUTED)

FOURTH SCHEDULE: SPECIFIED PERSONS

FIFTH SCHEDULE: AUTHORISED DISCLOSURES

SIXTH SCHEDULE: SAVINGS AND
TRANSITIONAL PROVISIONS

899
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THE COMPANTES BLLL, 2015

A Bill for

An Act of Parliament to consolidate and reform the law
relating to the incorporation, registration,
operation, management and regulation of
companies; to provide for the appointment and
functions of auditors; to make other provision
relating to companies; and to provide for related
matters

ENACTED by the Parliament of Kenya, as follows:

PART I-PRELIMINARY
1. (1) This Act may be cited as the Companies

Act,2015.

(2) This section comes into operation on the date on
which this Act is published in Gazette.

(3) The Cabinet Secretary shall, by notice published
in the Gazette, bring into operation the remaining
provisions of this Act on such date or such different dates
as the Cabinet Secretary appoint.

(4) If the Cabinet Secretary has failed to bring all of
the remaining provisions into operation within nine
months after the date on which this section has come into
operation, the Parliament may, by resolution of each of its
Houses, bring into operation such of those provisions as
have not yet been commenced.

2. The objects of this Act are to facilitate
commerce, industry and other socio-economic activities by
enabling one or more natural persons to incorporate as

entities with perpetual succession, with or without limited
liability, and to provide for the regulation of those entities
in the public interest, and in particular in the interests of
their members and creditors.

3. (1) In this Act, unless the context otherwise
requires -

"address" includes-

(a) a fax number, e-mail address or any other
electronic address used for the purposes of
sending or receiving documents or information
by electronic means; and

Short title and
commencement

Objects of thrs Act.

Interpretation of
provrsrons of this
Act.
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(c) a postal and physical address;

"administrator", in relation to a company, means an
administrator appointed under the laws relating to
insolvency;

"allotted share capital", in relation to a company,
means shares of the company that have been allotted;

"approved securities exchange" means a securities
exchange approved by the Capita-l Markets Authority in cap 4854

accordance with the Capital Markets Act;

"articles" means the articles of association of a

company;

"associate" -
(a) in relation to a natural person means-

(i) that person's spouse or child;

(ii) a body corporate of which that person is a

director; and

(iii) an employee or partner of that person;

(b) in relation to a body corporate means-

(i) a body corporate of which that body
corporate is a director;

(ii) a body corporate in the same group as that
body; and

(iii) an employee or partner of that body
corporate or of a body corporate in the
same groupl

(c) in relation to a partnership that is not a legal
person under the law by which it is governed,
means any person who is an associate of any of
the partners;

"authorised signatory" in relation to a company,
means a director of the company and also means-

(a) in the case of a public company, the secretary or
a joint secretary of the company; and

(b) in the case of a private company that has a
secretary, the secretary;

901
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"body corporate" includes a firm that is a legal person
under the law by which it is governed;

"Cabinet Secretary" means the Cabinet Secretary for
the time being responsible for matters relating to
companies;

"called-up share capital" means so much of a

company's share capital as equals the aggregate amount of
the calls made on its shares, whether or not those calls
have been paid, together with-

(a) any share capital paid up without being called;
and

(b) any share capital to be paid on a specified future
date under the articles, the terms of allotment of
the relevant shares or any other arrangements for
payment of those shares:

"company" means a company formed and registered
under this Act or an existing company:

"company limited by guarantee" has the meaning
given by section 7;

"company records" (or "records of a company")
means-

(a) any register, index, accounting records,
agreement, memorandum, minutes or other
document required by or under this Act to be
kept by the company; or

(b) any register kept by the company of its
debenture holders;

"the Court" means (unless some other court is
specified) the High Court:

"credit sale agreement" means an agreement for the
sale of goods under which payment of the whole or a part
of the purchase price is deferred and a security interest in
the goods is created or provided for in order to secure the
payment of the whole or a part of the purchase price;

"debenture", in relation to a company, includes
debenture stock, bonds and any other securities of a
company (whether or not constituting a charge on the
assets of the company);
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"deed" means a legal document that grants a right by
transferring the right from one person to another:

"direction" means direction in writing;

"director", in relation to a body corporate, includes-

(a) any person occupying the position of a director
of the body( by whatever name the person is
called); and

(b) any person in accordance with whose directions
or instructions (not being advice given in a

professional capacity) the directors of the body
are accustomed to act;

"document" means information recorded in any form;
and in particular includes a summons, notice. order or
other legal process and a register (whether in hard copy or
electronic form);

"dormant company" means a company that is
dormant during any period in which it has no significant
accounting transaction;

"electronic address" means an address used for the
purposes of sending or receiving documents or information
by electronic means;

"electronic copy" in relation to a document or
information. means a copy of the document or information
that is stored or kept in electronic form;

"electronic form" in relation to a document or
information, means the storage or keeping of the document
or information in the form of data, text or images by
means of guided or unguided electromagnetic energy, or
both:

"electronic means", in relation to a document or
information, means-

(a) sending, supplying or delivering the document or
information initially, and receiving it at its
destination, by means of electronic equipment
for the processing (including by digital
compression) or storage of data; and

(b) being entirely transmitted, conveyed and
received by wire, radio, optical means or by
other electromagnetic means:
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"electronic money" means electronically (including
magnetically) stored monetary value as represented by a

claim on the electronic money issuer that-
(a) is issued on receipt of funds for the purpose of

making payment transactions ;

(b) is accepted by a person other than the electronic
money issuer; and

(c) is not excluded by the regulations;

"electronic money issuer" means a person authorised
by the regulations to issue electronic money;

"eligible member", in relation a resolution of a

company, means a member who, under the articles of the
company, is entitled to vote on the resolution;

"employees' share scheme" means a scheme for
encouraging or facilitating the holding of shares in, or
debentures of, a company by or for the benefit of-

(a) the bona fide employees or former employees
of-
(i) the company;

(ii) a subsidiary of the company;

(iii) the company's holding company or a

subsidiary of the company's holding
company; or

(b) the spouses, surviving spouses. or minor
children or step-children of those employees or
former employees;

"equity share capital" means a company's issued
share capital excluding any part of that capital that does
not confer any right, either with respect to dividends or to
capital, to participate beyond a specified amount in a

distribution;

"equity securities" means-

(a) ordinary shares in a company; or

(b) rights to subscribe for, or to convert securities
into ordinary shares in the company:

"excluded from consolidation", in relation to a group
financial statement, means that the undertaking concerned
is not included or liable to be included in that statement;
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"expenses" includes costs; and "expenses" (of an
investigation) includes expenses incidental to the
investigation;

"expression" includes sign, symbol,logo and mark;

"existing company" means -
(a) a company formed and registered under the

repealed Act; or

(b) a company that was formed and registered under
either of the repealed Ordinances (as defined by
that Act);

"firm" means an entity, whether or not a legal person,
that is not a natural person; and includes a body corporate,
sole proprietorship, partnership or other unincorporated
associationl

"Foreign Companies Register" means the register
kept under section 995;

"foreign company" means a company incorporated
outside Kenya:

"foreign companies regulations means regulations
made under section 996 and in force;

"former name" means a name by which a natural
person was formerly known for business purposes;

"general meeting", in relation to a company, means a

general meeting of the company,

"group", in relation to a body corporate, means the
body corporate, any other body corporate that is its
holding company or subsidiary and any other body
corporate that is a subsidiary of that holding company;

"group undertaking", in relation to an individual
undertaking, means an undertaking that is-

(a) a parent undertaking or subsidiary undertaking
of the individual undertaking; or

(b) a subsidiary undertaking of any parent
undertaking of the individual undertaking;

"hard copy form" means a document or information
that is sent. supplied or delivered in a paper copy or
similar fbrm capable of being read and references to hard
copy have a corresponding meaning;

905
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"hire-purchase agreement" means a hire-purchase
agreement as defined in section 2(1) of the Hire Purchase 

cap 507'

Act;

"holding company" (of another company) means a

company of which the other company is a subsidiary
company of the company;

"holding company", in relation to another company,
means a company that-

(a) controls the composition of that other company's
board of directors;

(b) controls more than half of the voting rights in
that other company;

(c) holds more than half of that other company's
issued share capital; or

(d) is a holding company of a company that is that
other company's holding company;

"in default", in relation to an officer of a company,
has the meaning given by section 997;

"in liquidation" has the same meaning as the meaning
provided under the laws relating to insolvency;

"intellectual property" means -
(a) any patent, trade mark, registered design,

copyright or design right; or

(b) any licence under or in respect of a patent, trade
mark, registered design, copyright or design
right;

"issued share capital", in relation to a company,
means shares of the company that have been issued;

"key performance indicators", in relation to a

company, means factors by reference to which the
development, performance or position of the company's
business can be measured effectively:

"liabilities" includes duties;

"limited company" has the meaning given by section
5.

"lodge", in relation to a document or information
required or permitted to be registered, includes deliver,
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file, send, submit the document or information or, in the
case of a notice, give the notice;

"member" means a member of a company;

"name", in relation to a natural person, means the
person's given name and family name, or if the person is
usually known by a title, the person's title, either in
addition to or instead of the person's given name or family
name, or both;

"notice" means notice in writingl

"notify" means notify in writing;

"net assets", in relation to a company, means the
aggregate of the assets less the aggregate of its liabilities,
and for the purpose of this definition, "liabilities" includes
provisions of any kind;

"'officer", in relation to a company or other body
corporate, means-

(a) any director, manager or secretary of the
company or body; and

(b) any other person who is, because of a provision
of this Act, to be treated as an officer of the
company or body for the purposes of the
provision;

"ordinary shares" means shares other than shares that,
with respect to dividends and capital, confer a right to
participate only up to a specified amount in a distribution;

"parent undertaking" (of another undertaking) means
an undertaking that-

(a) holds a majority of the voting rights in the other
undertaking;

(b) is a member of the other undertaking and has the
right to appoint or remove a majority of its board
of directors;

(c) has the right to exercise a dominant influence
over the other undertaking-

(i) because of provisions contained in the other
undertaking's articles; or

(ii) because of a control contract;
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(d) has the power to exercisc. or actually exercises.
dominant inf-luence or control ovcr the other
undertaking; or

(e) is a member of the other undertaking and
controls alone. undet an agreenlent r,vith other
shareholders or nrc-rnbers, a majority of the
voting richts in it:

"pension scheme" means a scheme for the provision
of benefits consisting of or including a pension, lump sum
benefit. gratuity or other similar benefit given or to be
given on the retirement or death, or in anticipation of the
retirement of ernployees or former employees or, in
connection with the past service of enrployees or former
employees. either after their retirement or death;

"personal injury" includes any disease and any
impairment of a person's physical or mental condition:

"printed" includes typewritten or lithographed or
produced by any rnechanical means;

"private company" has the meaning given by section
9.

"prescribed tlnancial accounting standards" rrreans

statements of standard accountin-{ practice issued by such
body or bodies as may be prescribed by the regulations for
the purpose of this Act:

"plofit and lclss accoLlnt" includes an income
statement or other equivalent financial statement required
to be prepared in accordance lvith the prescribed financial
accounting standards:

"property" includes all rights and interests in
property:

"public company" has the rneaning given by section
l0:

"publish", in relation to a document or information,
means to issue or circulate the document or infonnation or
otherlvise make it available tbr public inspection in a

manner calculated to invite rnembers of the public
generally. or any class of nrembers of the public. to read it:

"qualified". in relation to iu.r auditor's report (or a

staternent contained in an auditor's report) on a company's
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I'inancial statement, means that the report or statement
does not state the auditor's unqualified opinion that the
l.inancial statement has been ploperly prepared-

(a) in accordance lvith this Act; or

(b) il an undertaking not required to prepare
financial statenrents in accordance rvith this
Act- in accordance lvith any corresponding
lvritten larv under which the undertaking is, or its
directors are, required to prepare financial
statements or accounts:

"qualitying person" in relation to a meeting of a

colllpany means-

(a) a natural persorl rvho is a member of the
company;

(b) a person authorised under section 297 t<t act as

the representative of a corporation in relation to
the meeting; or

(c) a person appointed as proxy o1'a member of the
company in relation to the meeting:

"quoted company" means a company rvhose equity
shale capital has been included in the official list on a

stock exchange or other regulated market in Kenya;

"register" (when used as a verb) meaus register under
this Act:

"Register" means the Register of Companies kept
under fhis Act. but does not include the lroreign
Companies Register;

"registered foreign company" means a foreign
company registered. or taken to be registered, in
accordance with Part XXXVII:

"the Registrar" means the person for the time being
holding office as Registrar of Companies under section
832,

"the regulations" means the companies general
regulations made and in fbrce under this Act, but does not.
unless expressly provided, include the foreign companies
regulations or savings and transitional regulations;
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"the repealed Act" means the Companies Act Cap'486

repealed by this Act;

"resolution for reducing share capital", in relation to a
company that has a share capital, means a special
resolution passed by the company in accordance with
section 407;

"retention of title agreement" means an agreement for
the sale of goods to a company, being an agreement-

(a) that does not constitute a charge on the goods;
but

(b) under which, if the seller is not paid and the
company is wound up, the seller will have
priority over all other creditors of the company
with respect to the goods or any property
representing the goods;

"securities" includes -
(a) options;

(b) futures; and

(c) contracts for differences, and rights or interests
in those investments:

"service address", in relation to a person, means an

address at which documents may be effectively served on
that person for the purposes of this Act;

"services" means anything other than goods or land;

"shares" -
(a) in relation to an undertaking with a share capital,

means shares in the share capital of the
undertaking;

(b) in relation to an undertaking with capital but no
share capital, means rights to share in the capital
of the undertaking; and

(c) in relation to an undertaking without capital,
means interests -
(i) conferring a right to share in the profits, or

the liability to contribute to the losses, of
the undertaking; or

(ii) giving rise to an obligation to contribute to
the debts or expenses of the undertaking in
the event of a liquidation;
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"sign" includes sign by means of an electronic
signature;

"significant accounting transaction", in relation to a

dormant company, means a transaction that is required by
section 638 to be entered in the company's accounting
records;

"statutory auditor" means -
(a) a person or firm appointed as auditor of a

company under Part XXVII; or

(b) a person or firm appointed as an auditor of a

body of a kind prescribed by the regulations for
the purposes of this definition;

"subsidiary" means a company of which another
company is its holding company;

"subsidiary undertaking" (of another undertaking)
means an undertaking of which the other undertaking is its
parent;

"traded company" means a company whose securities
are admitted to trading on a securities exchange or other
regulated market operating in Kenya;

"turnover", in relation to a company, means the
amounts derived from the provision of goods or services,
or goods and services, in the course of the company
ordinary business, after deducting -

(a) trade discounts;

(b) value added tax; and

(c) any other taxes based on the amounts so derivedl

"uncalled share capital", in relation to a company.
means so much means so much of the company's share
capital as is not called-up share capital of the company;

"under administration" has the same meaning as
provided for in the laws related to insolvency;

"undertaking" means-

(a) a body corporate or partnership: or

(b) an unincorporated association carrying on a
trade or business, with or without a view to profit:

9l I
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"undistributable reserves" (of a company) means
those reserves of the company that comprise-

(a) its share premium account;

(b) its capital redemption reserve,

(c) the amount by which its accumulated, unrealised
profits (so far as not previously utilised by
capitalisation) exceed its accumulated,
unrealised losses (so far as not previously
written off in a reduction or reorganisation of
capital duly made); and

(d) any other reserve that the company is prohibited
tiom distributing by its articles;

"unlimited company" has the meaning given by
section 8:

"wholly-owned subsidiary company" (of another
company) means a company that has no members other
than that other company and that other company's r.vholly-
orvned subsidiaries (or persons acting on behalf of that
other company or its wholly-owned subsidiaries;

"lvorking day" rneans any day that is not a Sunday or
a public holiday.

(2) In this Act. a reference to a company having a
share capital is to a company that has power under its
constitution to issue shares.

(3) In this Act, a reference to issued or allotted
shares, or to issued or allotted share capital, includes
shares taken on the formation of the company by the
subscribers to the company's memorandum.

(4) For the purposes of this Act, shares in a.

company are allotted when a person acquires the
unconditional right to be included in the company's
register of members in respect of the shares.

(5) In the case of an undertaking not trading for
protit, a reference in this Act to a profit and loss account is
a reference to an income and expenditure account, and a
reference -

(a) to profit and lossl and
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(b) in relation to a group financial statement-to a
consolidated profit and loss account, is to be
construed accordingly.

(6) The ref'erence in paragraph (c) of the definition
of "undistributable reserves" in subsection ( I ) to
capitalisation does not include a transfer of profits of the
company to its capital redemption reserve.

(7) In a provision of this Act in which a reference to
the laws relating to insolvency occurs. the reference
includes. so far as relevant to a matter existing before the
cornmencement o1 the provision, a reference to the
corresponding provision (if any) of the repealed Act.

(8) The regulations may. fbr the purposes of this
Act, explain and circumscribe the definitions of "parent
undertaking" and "subsidiary undertaking" in subsection
( I ) and otherwise supplement those definitions.

4. (1) For the purposes of paragraph (a) of the
definition of "holding company" in section 3(t), a

company controls the composition of another company's
board of directors if it has power to appoint or remove all.
or a majority, of that other company's directors without
any other person's consent.

(2) For the purposes of subsection (l). a company
has the power to make such an appointment if-

(a) without the exercise of the power in a person's
favour by the company, the person cannot be
appointed as a director of that other company: or

(b) it necessarily follows from a person being a

director or other officer of the company that the
person is appointed as a director of that other
company.

(3) In paragraph (c) of that definition, a reference to
a company's issued share capital excludes any part of it
that carries no right to participate beyond a specified
amount in a distribution of profits or capital.

(4) For the purposes of that definition -
(a) if any share is held, or any power is exercisable,

by a company in a fiduciary capacity, the share
or power is to be regarded as not being held or
exercisable by the company; and
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(b) subject to subsections (5) and (6), if any share is
held, or any power is exercisable, by a

subsidiary of a company, or by a person as

nominee for a company or such a subsidiary, the
share or power is to be regarded as being held or
exercisable by the company.

(5) For the purposes of that definition, any share in
another company held, or any power in relation to another
company exercisable, by a person by virtue of a debenture
of that other company, or of a trust deed for securing an
issue of such a debenture, is to be regarded as not being
held or exercisable by the person.

(6) For the purposes of that definition, any share
held, or any power exercisable, by a company or a

subsidiary of a company, or by a person as nominee for a

company or such a subsidiary, is to be regarded as not
being held or exercisable by the body corporate or
subsidiary if-

(a) the ordinary business of the company or
subsidiary includes the lending of money; and

(b) the share or power is held or exercisable by way
of security only for the purpose of a transaction
entered into in the ordinary course of that
business.

(7) In subsection (4)(b), a reference to a company or
subsidiary excludes a company or subsidiary that is
concerned only in a fiduciary capacity.

PART II-COMPANIES AND COMPANY
FORMATION

Division l-Types of companies
5. For the purposes of this Act, a company is a

limited company if it is a company limited by shares or
by guarantee.

6. (1) For the purposes of this Act, a company is
a company limited by shares if the liability of its
members is limited by the company's articles to any
amount unpaid on the shares held by the members.

(2) For the purposes of subsection (1), the liability
of the members of an existing company is taken to be
limited by the company's articles to any amount unpaid

Limrted
companies.

Companres
limited by
shares.
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on the shares held by the members if a condition of the
memorandum of association of the company stating that
the liability of the members is limited is regarded as a
provision of the articles by virtue of section 70.

7. (1) For the purposes of this Act, a company is
a company limited by guarantee if-

(a) it does not have a share capital;

(b) the liability of its members is limited by the
company's articles to the amount that the
members undertake, by those articles, to
contribute to the assets of the company in the
event of its liquidation; and

(c) its certificate of incorporate states that it is a
company limited by guarantee.

(2) Subsection (1) does not prohibit a company
limited by guarantee from having a share capital if it was
formed and registered before the commencement of this
section.

8. For the purposes of this Act, a company is an
unlimited company if-

(a) there is no limit on the liability of its members;
and

(b) its certificate of incorporation states that the
liability of its members is unlimited.

9, (1) For the purposes of this Act, a company is
a private company if-

(a) its articles-
(i) restrict a member's right to transfer shares;

(ii) limit the number of members to fifty; and

(iii) prohibit invitations to the public to
subscribe for shares or debentures of the
company;

(b) it is not a company limited by guarantee; and

(c) its certificate of incorporation states that it is a
private company.

(2) In subsection (1)(aXii), "member" excludes-
(a) a member who is an employee of the company;

and

(b) a person who was a member while being an
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employee of the company and who continues to
be a member afier ceasing to be such an
employee.

(3) For the purposes of this section, trvo or more
persons who hold shares in a company jointly are taken to
be a single member.

10. For the purposes of this Act. a company is a 
::],:';:,,,,."

public conrpany if-
(a) its articles allow its members the right to

transfer their shares in the company;

(b) its articles do not prohibit invitations to the
public to subscribe for shares or debentures of
the company ; and

(c) its certificate of incorporation states that it is a
public company.

Division 2-Formation and registration of companies

11. (1) One or more persons who lvish to form a Mcthodor

conrpany may- ::ililX5,

(a) subscribe their names to a memorandum of
association: and

(b) comply with the requirements of sections 13 to
l6 with respect to registration.

(2) A company formed fbr an unlawful plrrpose
may not be registered.

12. (l) A memorandum of association is g Ment.ranclttnr

memorandum stating that the subscribers- of rss.cratt.tr

(a) lvish to form a company under this Act; and

(b) agree to become members of the company and,
in the case of a company that is to have a share
capital. to take at least one share each.

(2) A company may not be registerecl unless its
memorandum of association is-

(a) in the fbrm prescribed by the regulations; and

(b) eruthenticated by each subscriber.

13. ( l) A person rvho wishes to register " ff.li:Hi:'
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company shall lodge with the Registrar-

(a) an application for registration of the company
that complies with subsections (2) and (4),

(b) a memorandum of association of the company;
and

(c) except as provided by section 21. a copy of the
proposed articles of association.

(2) An application for registration complies with
this subsection if it states-

(a) the proposed name of the company;

(b) the proposed location of the registered office of
the company;

(c) whether the liability of the members of the
company is to be limited, and if so whether it is
to be lirnited by shares or by guarantee; and

(d) whether the company is to be a private or a
public company.

(3) If the application for registration of a company
is submitted by an agent for the subscribers to the
memorandum of association, the agent shall include in
the application the name and address of the agent.

(4) An application fbr registration complies with
this subsection if it contains or is accompanied by-

(a) in the case of a company that is to have a share
capital, a statement of capital and initial
shareholding in accordance with section l4;

(b) in the czrse of a company that is to be limited by
guarantee, a statement of guarantee in
accordance with section l5; and

(c) a statement of the company's proposed officers
in accordance rvith section 16.

(5) In order to be registered, the articles of
association of a company are required to-

(a) be contained in a single document;

(b) be printedl

(c) be divided into paragraphs numbered

911
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consecutively;

(d) be dated; and

(e) be signed by each subscriber to the articles.

(6) A subscriber's signature is required to be
attested by a witness, whose name, occupation and postal
address are required to be written or printed below the
subscriber's signature.

14. (l) If the company is to have a share capital,
the applicants for registration shall ensure that the
requisite statement of capital and initial shareholding
comply with subsections (2) and (3).

(2) The statement of capital and initial
shareholding complies with this subsection if it states-

(a) the total number of shares of the company to be
taken on formation by the subscribers to the
memorandum of association ;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-
(i) the particulars of the rights attached to

shares prescribed by the regulations for
purposes of this subsection;

(ii) the total number of shares of that class;
and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount to be paid up and the amount (if
any) to be unpaid on each share, whether on
account of the nominal value of the share or in
the form of a premium.

(3) The statement of capital and initial
shareholding complies with this subsection if it -

(a) contains such information as may be prescribed
for the purpose of identifying the subscribers to
the memorandum of association; and

(b) states, with respect to each subscriber to the
memorandum-

(i) the number, nominal value of each share and
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the person is a mem'ber or within twllve mfnths after the
person ceases to be a member, to contribute to the assets
of the company such amount as may be required for-

(a) paying the debts and liabilities of the company
contracted before the person ceases to be a
member;

(b) paying the costs, charges and expenses of
liquidation: and

(c) adjusting the rights of the contributories among
themselves.

16. (1) The applicant for registration shall ensure Statementor

that the requisite stitement of the company's proposed $i'::::'
officers complies with subsections (2) and (4).

(2) The statement complies with this subsection if
it contains the required particulars of-

(a) the person who is, or persons who are, to be the
first director or directors of the company;

(b) in the case of a company that is to be a public
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of the company; and

(c) any person who is to be appointed as an
authorised signatory of the company.

(3) The required particulars are the particulars that
will be required to be stated-

(a) in the case of a director, in the company's
register of directors and register of directors'
residential addresses ;

(b) in the case of a secretary of a public company,
in the company's register of secretaries; and

(c) in the case of a person appointed as an
authorised signatory. in the company's register
of authorised signatories.

(4) The statement of the company's proposed
officers complies with this subsection if it contains a
consent by each of the persons named as a director, as

secretary or as one ofjoint secretaries or as an authorised
signatory, to act in the relevant capacity.

(5) If all the partners in a firm are to be joint
secretaries. consent can be given by one partner on behalf
of all the partners.

17. [f satisfied that an application for registration
complies with the requirements of this Act relating to
registration, the Registrar shall register the company and
allocate to it a unique identifying number..

18. (1) On the registration of a company in
accordance with section 17 , the Registrar shall issue to
the company a certificate of incorporation that complies
with this section.

(2) A certificate of incorporation complies with
this section if it states-

(a) the name of the company and its unique
identifying number;

(b) the date of the company's incorporation;

(c) whether the company's liability is limited or
unlimited. and if it is limited, whether it is
limited by shares or by guarantee; and

(d) whether the company a private or a public one.
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(3) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.

(4) The certificate is conclusive evidence that the
requirements of this Act relating to registration have been
cornplied with and that the company is duly registered
under this Act.

19. From the date of incorporation of a company -
(a) the subscribers to the memorandum, together

with such other persons as may from time to
time become members of the company, become
a body corporate by the name stated in the
certi ficate of incorporation ;

(b) the company can do all of the things that an
incorporated company can do;

(c) the registered office of the company is as stated
in the application for registration;

(d) the status of the company is as stated in its
certificate of incorporation ;

(e) in the case of a company having a share capital,
the subscribers to the memorandum of
association become holders of the shares
specified in the statement of capital and initial
shareholdings; and

(e) the persons named in the statement of proposed
officers -
(i) as directors of the company:

(ii) in the case of a public company, as

secretary or as a joint secretary of
company: or

(iii) as an authorised signatory of the company,
become holders of those offices.

PART III_A COMPANY'S CONSTITUTION

Division I -Articles of association

20. (1) The regulations may prescribe model
articles for companies.

(2) Different versions of model articles may be

the
the

921

Effect ol
reglstratlon

Rc'srtlatrons
nray prescrrbe
nrode-l artrclcs



922 Tlte Cotnpanrcs Bill, 2015

prescribed for dift-erent descriptions of companies.

(3) A company may adopt all or any of the
provisions of a prescribed version of model articles.

(4) An amendment to regulations prescribing a

version of model articles does not affect a company
registered before the amendment took effect.

21. ( I ) On the formation of a limited company-

(a) if its articles are not registered; or

(b) if its articles are registered, in so far as they do
not exclude or modify the relevant model
articles, the lelevant model articles, so far as

applicable. fbrm part of the company's articles
in the same manner and to the same extent as if
articles in the form of those articles had been
duly registered.

(2) In subsection ( I ), "relevant model afiicles"
means the model articles prescribed fbr a company of that
kind in force on the date the company is registered.

22. A company may amend its articles only by
special resolution.

23. (l) A member of a company is not bound by
an amendment to the articles of a company after the date
on rvhich the person became a rnember, if and so far as

the amendment-

(a) requires the person to take or subscribe for
more shares than the number held by the person
at the date on which the amendment is made: or

(b) in any way increases the person liability as at
that date to contribute to the company's share
capital or otherlvise to pay money to the
company.

(2) Subsection (1) does not apply if the member
agrees in lvriting, either before or after the amendment is
made, to be bound by the amendment.

24. (l) If a company amends its articles. the
company shall lodge with the Registrar for registration a
copy of the articles as amended not later than fourteen
days after the resolution containing the amendment is
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passed.

(2) This section does not require a company to set
out in its articles any provisions of model articles that-

(a) are applied by the articles; or

(b) apply because of section 2

(3) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
company continues to fail to lodge an amended copy of
its articles, the company, and each officer of the company
who is in default, commit a further offence on each day
on which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings
for each such offence.

25. (l) On being satisfied that a company has
failed to comply with any provision requiring it-

(a) to lodge with the Registrar a document making
or evidencing an amendment in the company's
articles: or

(b) to lodge with the Registrar a copy of the
company's articles as amended,

the Registrar may give notice to the company
requiring it to comply.

(2) The Registrar shall in such a notice-

(a) specify the date on which it is issued; and

(b) require the company to comply with the notice
within twenty eight days from that date.

(3) If a company fails to comply with a notice
under subsection (2) within the required period, the
company, and each officer of the company who is in
default. commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
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shillings.

(5) If, after a company or any of its officers is
convicted of an off'ence under subsection (4), the
company continues to fail to comply with the notice. the
company, and each otficer of the company who is in
default, commit a further off'ence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding twenty thousand shillings for each
such offence.

26. Provisions that inrmediately before the
commencement of this Part were contained in a

company's memorandum of association but are not
provisions of the kind referred to in section 7 become
provisions of the company's articles on that
comrnencement.

Division 2-Resolutions and agreements affecting
company's constitution

27. (1) Within fourteen days after a resolution or
a-qreement to which this section applies is passed or
made, the company concerned shall lodge with the
Registrar for registration -

(a) a copy of the resolution or agreement; or

(b) in the case of a resolution or agreenrent that is
not in writing, a written memorandum setting
out the terrns of the resolution or agreement.

(2) This section applies to the following kinds of
resolutions and agreements:

(a) a special resolution;

(b) a resolution or agreement agreed to by all the
mernbers of a company that. if not so agreed to.
lvould not have been effective for its purpose
unless passed as a special resolutionl

(c) a resolution or agreement agreed to by all the
members of a class of shareholders thttt, if not
so agreed to. rvould not have been effective for
its purpose unless passed by a particular
majority or otherwise in a particular manner;

(d) a resolution or agrecnrent that eff-ectively binds
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(e)

(f)

all members of a class of shareholders though
not agreed to by all those members;

a resolution to give, vary, revoke or renew
authority for the purposes of section 451;

a resolution conferring, varyine, revoking or
lenerving authority following rnarket purchase
of a company's own shares;

a resolution for voluntary liquidation;

ar resolution of the director of an old public
compauy that the company should be converted

(e)

(h)

into a public company:

(i) a resolution passed regarding transfer of
securities.

(3) The Registrar shall record a resolution or
agreement lodged under subsection (l).

(4) If a company fails to comply rvith subsection
( 1), the corilpany, and each officer of the company rvho is
in default. commit an oftence ancl on conviction are each
liable to a llne not exceeding tr,r,o hundred thousand
shillings.

(5) If, after a company or any of its officers is
convicted of rrn offence under subsection (4). the
company continues to fail to lodge the relevant copy or
written memorandum, the company, and each officer of
the company who is in default, commit a further offbnce
on each day on which the failure continues and on
conviction are each liable to a fine not exceeding trventy
thousand shillings for each such offence.

(6) For the purposes of this section, a liquidator of
the company is treated as an officer of the company.

28. ( t ) Unless the articles of a company
specifically restrict the objects of the company. its objects
are unrestricted.

(2) If a company amends its articles so as to add,
remove or alter a statement of the company's objects-

(a) it shall lodge rvith the Registrar for registration
a notice giving particulars of the amendment;

(b) on receipt of the notice, the Registrar shall
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register it; and

(c) the amendment is not effective until the notice
is recorded on the Register.

(3) An amendment to the company's objects does
not affect rights or obligations of the company or render
defective legal proceedings by or against it.

Division 3-Supplementary provisions

29. (l) A company shall, on being requested to do Doctrmentsto

so by a member of th'e .ornpuny. send to the member the h".'#J:l*'
fbllowing documents-

(a) an up-to-date copy of the articles of the
company;

(b) a copy of any resolution or agreement relating
to the company that has been recorded by the
Registrar under section 2J:

(c) a copy of any court order under this Act that
alters the company's constitution;

(d) a copy of any court order under Part XXXIV
that sanctions a compromise or affangement
involving the company or facilitating its
reconstruction or amalgamation;

(e) a copy of any court order under section 783 that
alters the company's constitution;

(fl a copy of the current certificate of incorporation
of the company and of any past certificates of
incorporation:

(g) in the case of a company with a share capital, a
current statement of the company's capital;

(h) in the case of a company limited by guarantee,
a copy of the statement of guarantee.

(2) The statement of capital of the company
required by subsection (l)(g) is a statement of-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the particulars of the rights attached to the



(ii)

(iii)

(d)

(3) A company is not required to comply with a
request under subsection ( I ) unless the member meets the
costs of preparing and sending the documents.

(4) If a company fails to comply with a request
made under subsection (1), the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) If. after a company or any of its officers is
convicted of an offence under subsection (4). the
company continues to fail to comply with the request or a
further request made by the member concerned, the
company. and each otficer of the company who is in
default. commit a further offence on each day on r,vhich
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each such
offence.

30. ( 1) A company's constitution binds the
company and its members to the same extent as if the
company and its members had covenanted agreed with
each other to observe the constitution.

(2) Money payable by a member to the company
under its constitution is recoverable in a court of
competent jurisdiction as a debt due from the member to
the company.

31. In the case of a company limited by guarantee,
a provision in the articles of the company, or in a

resolution of the company, purporting to give a person a

right to participate in the divisible profits of the company
otherlvise than as a member is void.

32. Any enactment or rule of law applicable to

rhe ConrpruticLB:y,?0ls e!7

shares prescribed by the regulations for the
purposes ol this subsection:

the total number of shares of that classl

the aggregate nominal value of shares of that
class; and

the amount paid up and the amount (if any)
unpaid on each share, whether on account of
the nominal value of the share or in the form of
a premium.
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companies formed by trvo or more persons or having two
or more members applies rvith any necessary
modification in relation to a company formed by one
person or having only one person as a member.

PART IV-CAPACITY OF COMPANY

33. The validity of an act or omission of a company
may not be called into question on the ground of lack of
capacity because of a provision in the constitution of the
company.

34. (l) In favoul of a person dealing with a

company in good faith, the power of the directors to bind
the company, or authorise others to do so. is free of any
limitation contained in the company's constitution.

(2) For purposes of subsection ( 1)-
(a) a person deals with a company if the person is a

party to a transaction or other act to which the
cornpany is a party; and

(b) a person dealing rvith a company-

(i) is not bound to enquire as to any limitation
on the powers of the directors to bind the
company or to authorise others to do so:

(ii) is presumed to have acted in good faith
unless the contrary is proved; and

(iii) is not to be regarded as having acted in
bad faith only because the person knew
that a particular act is beyond the powers
of the directors under the constitution of
the company.

(3) The references in subsection (2) to limitations
on the directors' powers under the company's
constitution include limitations deriving -

(a) from a resolution of the company or of any
class of shareholders of the company; or

(b) from an agreement between the members of the
company or of any class of shareholders of the
company.

(4) This section does not affect a right of a member
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of the company to bring proceedings to restrain the doing
of an act that is beyond the powers of the directors, but no
such proceedings lie in respect of an act to be done in
fulfilment of a legal obligation arising from a previous act
of the company.

(5) This section does not affect a liability incurred
by the directors. or by any other person, because the
directors have exceeded their powers.

(6) This section has effect subject to section 36.

35. (1) Acontractmaybemade-

(a) by a company. in writing under its common
seal: or

(b) on behalf of a cornpany. by a person acting
under its authority, express or implied.

\2) Any formalities required by lalv fbr a contract
made by a natural person also apply. unless a contlary
intention appears, to a contract made by or on behalf of a
company.

36. (1) This section applies to a transaction if or
to the extent that its validity depends on section 34.

(2) Nothing in this section precludes the operation
of any other written law under rvhich the transaction can
be questioned or any liability to the company miiy arise.

(3) If-
(a) a company enters into such a transaction: and

(b) the parties to the transaction include-
(i) a director of the company or of its holding

company; or

(ii) a person connected with any such director,
the transaction is voidable at the instance
of the company.

(4) Whether or not it is avoided, any such party to
the transaction as is referred to in subsection (3)(bXi) or
(ii), and any director of the company who authorised the
transaction, is liable -

(a) to account to the company for any gain the
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director has made from the transaction (whether
directly or indirectly); and

(b) to indemnify the company for any loss or
damage resulting from the transaction.

(5) The transaction ceases to be voidable if-
(a) restitution of any money or other asset which

was the subject matter of the transaction is no
longer possible;

(b) the company is indemnified for any loss or
damage resulting from the transaction;

(c) rights acquired in good faith for value and
without actual notice of the directors'
exceeding their porvers by a person who is not
pafiy to the transaction would be affected by
the avoidance; or

(d) the transaction is affirmed by the company.

(6) A person other than a director of the company
is not liable under subsection (4) if the person sholvs that,
at the time the transaction was entered into. the person
did not know that the directors were exceeding their
powers.

(1) Nothing in the preceding provisions of this
section affects the rights of any party to the transaction
not within subsection (3Xb)(i) or (ii).

(8) But the Court may, on the application of the
company or any such party, make an order affirming.
severing or setting aside the transaction on such terms as

appear to the Court to be just.

(9) In this section-

(a) "transaction" includes any act; and

(b) the reference to a person connected with a

director has the same meaning as in Part IX.

37. (l) A document is executed by a company-

(a) by the affixing of its common seal (if any) and
witnessed by a director: or

(b) in accordance rvith subsection (2).

Erecutron of
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(2) A document is validly executed by a company
if it is signed on behalf of the company-

(a) by two authorised signatories; or

(b) by a director of the company in the presence of
a witness who attests the signature.

(3) A document in favour of a purchaser is
effectively executed by a company if it purports to be
signed in accordance with subsection (2).

(4) For purpose of subsection (3), "purchaser"
means a purchaser in good faith for valuable
consideration, and includes a lessee. mortgagee or other
person who for valuable consideration acquires an
interest in property.

(5) If a document is to be signed by a person on
behalf of more than one company, it is not effective for
the purposes of this section unless the person signs it
separately in each capacity.

(6) A reference in this section to a document being,
or purporting to be, signed by a director or secretary is, if
that office is held by a firm, to be read as a reference to
its being, or purporting to be, signed by a natural person
authorised by the firm to sign on its behalf.

(l) This section applies to a document that is, or
purports to be, executed by a company in the name of, or
on behalf of, another person (whether or not that person is
also a company).

38. (1) A company may have a common seal.

(2) A company that has a common seal shall ensure
that its name is engraved on the seal in legible characters.

(3) If a company fails to comply with subsection
(2), the company, and each officer of the company rvho is
in default, commits an offence.

(4) A person to whom this subsection applies who
uses or authorises the use of a seal that purports to be a
seal of a company commits an offence if the company's
name is not engraved on the seal as required by
subsection (2).

(5) Subsection (4) applies to being an officer of the
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company or a person acting, or purporting to act. on
behalf of the company,

(6) A person found guilty of an off'ence under this
section is on conviction liable to a fine not exceeding five
hundred thousand shillings.

39. (l) A document is validly executed by a

company as a deed only if the document is-
(a) duly executed by the cornpany: and

(b) delivered as a deed.

(2) For the purposes of subsection ( I )(b). a

document is presurned to be delivered when it is
executed, unless a contrary intention is proved.

40. (l) A conrpany nlay. in rvriting, authorise a

person. either generally clr in respect of specified matters,
as its attorney to execute deeds or other documents on its
behalf.

(2) A deed or other document executed by a person
authorised under subsection (1) has effect as if executed
by the company.

41. A document or proceedings requiring
authentication by a company is sufticiently authenticated
by a signature of a person authorised by the company to
act on its behalf.

42. ( I ) A company that has a common seal may
have an ofticial seal fbr use outside Kenya.

(2) A company that has an official seal shall ensure
that it is a facsimile of the company's conrmon seal, with
the addition on its face of the place or places rvhere it is
to be used.

(3) A company's official seal has, when duly
affixed to a document. the same effect as the common
seal ol-the company.

(4) A company that has an official seal may, in
writing. authorise any person appointed for the purpose to
atfix it to a deed or other document to which the company
is a party and which is to be executed in a place specified
on its face.

(5) If a company has appointed an agent for
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pLrlposcs of subsection (4). the authority of the agent
rvhen dealing rvith a conrpany or another person
continues-

(a) during the period specified in the document
conferring the authority; or

(b) if no period is specified, until notice of the
revocation or termination of the authority of
the agent has been given to the company or
person dealing with the agent.

(6) The person affixing the official seal of a

company shall certify in rvriting on the deed or other
document to r,vhich the seal is affixed-

(a) the date on which; and

(b) the place at which,

it is affixed.

(1) Failure to comply with subsection (6) renders
the deed or other document void so far as the company is
concerned.

43. (l) A company that has a common seal may
also have an official seal for use in sealing-

(a) securities issued by the company; or

(b) documents creating or evidencing securities so
issued.

(2) A seal is effective as a company's official seal
for the pllrpose of sr"rbsection (l) only if it is a facsirnile
of the company's common seal with the addition on its
face of the word "securities".

(3) When duly affixed to a document. an official
seal has the same eff'ect as the company's common seal.

44. (l) A contract that purports to be made by or
on behalf of a company at a time when the company has
not been fbrmed has eft-ect, subject to any agreement to
the contrirry, as a contract rnade with the person
purporting to act for the company or as agent for it, and
the person is personally liable on the contract
accordingly.

(2) Subsection ( l) applies to a deed as it applies to
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the making of a contract.

45. A bill of exchange or promissory note is
binding on a company if made, accepted or endorsed in
the name of, by or on behalf or on account, of the
company by a person acting under its authority.

46. A company shall at all times ensure that it has a
registered office to which all communication and notices
may be addressed.

47. (1) A company may change the address of its
registered office by lodging with the Registrar for
registration a notice of the change.

(2) The change of address takes effect only when it
is registered by the Registrar.

(3) A person is entitled to serve a document on the
company at the previously registered address within
fourteen days after the new address is registered by the
Registrar.

(4) In relation to a duty of a company-

(a) to keep available for inspection at its registered
office any records; or

(b) to state the address of its registered office in
any document,

a company that has given notice to the Registrar of a
change in the address of its registered office may act on
the change as from such date, not more than fourteen
days after the company is notified that the Registrar has
registered the change.

(5) A company that unavoidably ceases to keep
available for inspection at its registered office any records
in circumstances in which it was not practicable to give
prior notice to the Registrar of a change in the address of
its registered office is not to be regarded as having failed
to comply with its duty to keep those records available
for inspection at its registered office if it-

(a) makes the records available at other premises as

soon as practicable; and

(b) gives notice accordingly to the Registrar of the
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change of the location of its registered office
within fourteen days after doing so.

PART V_NAME OF COMPANY

Division I - General requirements

48. (1) The Registrar may, on written application,
reserve a name pending registration of a company or a
change of name by a company.

(2) The reservation of a name under subsection (1)
remains in force for a period of thirty days or such
extended period, not exceeding sixty days, as the
Registrar may, for a special reason, allow, and during
that period of thirty days or that period as extended, no
other company is entitled to be registered by that name.

49.(l) The Registrar may not register a company
by a particular name if-

(a) the use of the name would constitute an
offence;

(b) the name consists of abbreviations or initials
not authorised by or under this Act; or

(c) the Registrar is, after taking into account the
relevant criteria. of the opinion that the name is
offensive or undesirable.

(2) For the purposes of subsection (1)(c), the
relevant criteria are the criteria (if any) prescribed by the
regulations.

50. The approval of the Registrar is required for a

company to be registered under this Act by a name that
would be likely to give the impression that the company
is connected with-

(a) a State organ;

(b) a county government; or

(c) any public authority prescribed by the
regulations.

5f . (l) If the regulations so require. an applicant
for the Registrar's approval for the use of a specified
name, or a name of a specified description, shall seek the
views of a specified public officer or body.

(2) If an applicant for the use of a specified name,
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or a name of a specified description, is required to seek
the views of a specified public officer or public body,
that otficer or body may, in addition to giving those
views, veto the use of the name, but only on reasonable
grounds and on providing the applicant lvith a written
statement setting out those grounds.

(3) In subsection (l), "specified" means specified in
the regulations.

52. (l ) The regulations may-
(a) provide for the letters or other characters, signs

or symbols, including accents and other
diacritical marks, and punctuation that may be
used in the name of a company to be registered
under this Act; and

(b) specify a standard style or format for the name
of a company tor the purposes of registration.

(2) The regulations may prohibit the use of
specified characters, signs or symbols rvhen appearing in
specified positions, in particular, at the beginning of a
name.

(3) The Registrar may not register a company by a
name that consists of or includes anything that is not
permitted in accordance with the regulations.

Division 2-Indications of type of company, etc.

53. A company that is both a limited company and a
public company may only be registered with a name that
ends with the words "public limited company" or the
abbreviation "plc".

54. A company that is both a limited company and a
private company may be registered only with a name that
ends rvith the word "limited" or the abbreviation "ltd."

55. The Cabinet Secretary may, by notice given to
the company, exempt a private company fiom using the
word "limited" or "ltd" as required by section 54.

56. (l) The regulations may prohibit the use in a

company name of specified words, expressions or other
indications-

(a) that are associated r,vith a particular type of

Regulatrons
may permlt or
prohrbit the use

of certarn
characters.
\lgns or
s1,mbols.

Regrstratron of
publrc hmrted
companles

Regrstratron o1'

pnvate lirnrted
companres

Exemptlon
from
requlrement to
ruse of
"hmrted".
lnapproprrate
tuse ot
company type
or lcgal torm

nixon.omindi
Highlight



Thc Corttlttuties Bill, 20 I 5

company or kind of organisation; or

(b) that are similar to words, expressions or other
indications associated with a particular type of
company or kind of organisation.

(2) The regulations may prohibit the use of words.
expressions or other indications-

(a) in a specified part, or otherwise than in a

specified part, of the name of a company: or

(b) in conjunction with, or otherrvise than in
conjunction rvith. such other words or
exprc'ssions as may be specified.

(3) The Registrar may not register a company by a

name that consists of or includes lvords or expressions
prohibited by the regulations.

Division 3-Similarity to names of other
companies

57 . (1) The Registrar shall not register a compilny
under this Act by a name that is the same as another
name appearing in the index of con-rpany nilmes.

(2) The regulations rnay provide-

(a) that registration of a company by a name that
r,vould otherw'ise be prohibited under this section be
pennitted-

(i) in specified circumstances; or

(ii) r.vith a specified consentl and

(b) that. if those circumstances are existing or that
consent is given at the time a company is
registered by a name, a subsequent chauge of
circumstances or rvithdrarval of consent. does
not affect the registration.

58.(l) The Registrar may direct ir company to
change its name if it has been registered by a nAme that is
the same as or. in the opinion of the Re-9istrar. too similar
to-

(a) a nAme appearing at the time of the registration
in the Registrar's index of company names; or

(b) a name that slrould have appearecl in that index
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at that time.

(2) A direction under subsection (1) may be given
only within twelve months after the date on which the
company concerned was registered or within such
extended period as the Registrar may specify in writing
in a particular case.

(3) In giving a direction under subsection (1), the
Registrar shall specify the period within which the
company is required to comply with the direction.

(4) The regulations may further provide-

(a) that no direction is to be given under this
section in respect of a name-

(i) in specified circumstances; or

(ii) if specified consent is given; and

(b) that a subsequent change of circumstances or
withdrawal of consent does not give rise to
grounds for a direction under this section.

59. For the purposes of sections 5'7 and 58, the
regulations may provide for either or both of the
following-

(a) matters that are to be disregarded in deciding
whether or not names are the same or are too
similar;

(b) words or expressions that are to be, or are not
to be regarded as the same or too similar.

Division 4-Powers of Registrar to direct company to
change its name in specified circumstances

60. (1) The Registrar may direct a company to
change its name if of the opinion-

(a) that misleading information has been given for
the purposes of a company's registration by a
particular name and that an undertaking or
assurance has been given for that purpose and
has not been fulfilled; or

(b) that the name by which a company is registered
gives an indication of the nature of its activities
that is so misleading as to be likely to cause
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harm to the public.

(2) Any such direction is ineffective if it-
(a) is not given within five years after the

company's registration by that name; and

(b) does not specify the period within which the
company is to comply with it.

(3) The Registrar may. by a further direction,
extend the period within which the company is required
to change its name, but shall ensure that any such
direction is given before the end of the period for the
time being specified.

(4) The company shall comply with the direction
within tlventy-one days after the date of the direction or
within such extended period as the Registrar may allow.

(5) Subsection (4) does not have effect if the
outcome of an application made to the Court under
subsection is pending.

(6) If a company fails to comply with a direction
given to it under this section, the company, and each
officer of the company who is in default, commits an

offence and on conviction is liable to a fine not
exceeding two hundred thousand shillings.

(7) If, after a company or any of its officers is
convicted of an offence under subsection (6), the
company continues to fail to comply with the direction,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding twenty thousand shillings for each
such offence.

6f.(1) A company that is dissatisfied with a

direction given to it under section 60 may apply to the
Court to quash the direction.

(2) An application under subsection (1) is
ineffective if not made within twenty-one days after the
date on which the direction is notified to the company.

(3) On the hearing of an application made under
subsection (1), the Court may either quash the direction
or confirm it.

(4) If the direction is confirmed, the Court shall
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specify the period within which the company is required
to comply with the direction.

Division S-Changes of company names

62. A company may change its name-

(a) by special resolution or as may be provided for
by the articles of the company;

(b) by resolution of the directors acting in
accordance with a direction by the Registrar
under section 60;

(c) on the restoration of the company to the
Register in accordance lvith Part XXXIII; or

(d) in any other circumstance prescribed by the
regulations for the purpose of this subsection.

(e) in any other circumstance prescribed by the
regulations for the purpose of this subsection.

63. (l) Within fourteen days after a change of
name has been agreed to by a company by special
resolution, the company shall lodge with the Registrar
for registration a notice of change, together with a copy
of the resolution.

(2) If a change of name by special resolution is
conditional on the occurrence of an event, the company
shall, in the notice of change lodged with the Registrar-

(a) specify that the change is conditional; and

(b) state whether the event has occurred.

(3) If the notice states that the event has not
occurred, the Registrar may not register the change of
name until the event has occurred.

(4) Within fourteen days after the event occurs, the
company shall lodge with the Registrar for registration a

notice stating that it has occurred.

(5) The Registrar is entitled to rely on the contents
of a notice lodged under this section as sufficient
evidence of the matters stated in it.

64. (l) Within fourteen days after a company
changes its name by other means provided for in its
articles. it shall lodge with the Registrar for registration a
notice of the change, together with a statement that the
change has been made in accordance rvith the company's
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articles.

(2) The Registrar may rely on the statement as

sufficient evidence of the matters stated in it.

65. (l) On receiving a notice of a change of a
company's name and on being satisfied-

(a) that the new name complies with the
requirements of this Act; and

(b) that the requirements of this Act and any
relevant requirements of the articles of the
company, with respect to a change of name are
complied with, the Registrar shall enter the new
name on the register in place of the former
name.

(2) As soon as practicable after registering the new
name, the Registrar shall issue a certificate of change of
name to the company.

66. (l) A change of a company's name has effect
from the date on which the certificate of change of name
is issued.

(2) The change does not affect any rights or
obligations of the company or invalidate any legal
proceedings by or against it.

(3) Any legal proceedings that might have been
continued or commenced against it by its former name
may be continued or started against it by its new name.

Division 6-Requirement of company to disclose
name

67. (l) A company shall-
(a) display its name and other prescribed

information in specified places;

(b) state prescribed information in prescribed
kinds of the company's documents and
communications; and

(c) provide prescribed information on request to
those with whom the company deals with in
the course of its business.

(2) The regulations may prescribe the manner in
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which prescribed information is to be displayed, stated or
provided.

(3) For the purposes of a requirement to disclose
the name of a company, any variations between a word
or words are to be disregarded.

(4) If a company contravenes subsection (1), the
company, and each officer of the company who is in
default. commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(5) A person who claims to have sustained
financial loss as a result of a contravention by a company
of subsection ( I ) may bring civil proceedings against the
company and, if in any such proceedings, the person is
able to substantiate the claim, the person is entitled to be
awarded damages as compensation for the loss.

68.(l) In relation to the name of a company. no
account is to be taken of whether-

(a) upper or lower case characters or a

combination of the two are used;

(b) diacritical marks or punctuation are present or
absent; or

(c) the name is in the same format or style as is
specified under section 52(1) for the purposes
of registration, so long as there is no real
likelihood of names differing only in those
respects being taken to be different names.

(2) This sectiou does not affect the operation of
regulations referred to in section 52 (2) prohibiting
specified characters, diacritical marks or punctuation.

PART VI_ALTERATION OF STATUS OF
COMPANIES

Division 1-Conversion of companies: overview

69. A company can, in accordance with this Part,
convert itself-

(a) from being a private company into being a
public company;

(b) from being a public company into being a
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private company;

(c) from being a private limited company into
being an unlimited company;

(d) from being an unlimited private company to
a limited company; or

(e) from being a public company into being an
unlimited private company.

Division 2-Conversion of private company into
public company

70. (1) A private company, whether limited or Converstonor

unlimited, 
"un 

6oruert itseli into a public company ::';Xt;r.
limited by shares if (but only if)- publ,c

(a) it passes a special resolution to that effect; 
companv

(b) the conditions specified in subsection (2) are
satisfied; and

(c) an application for registration of the conversion
is lodged with the Registrar in accordance with
section 74, together with the documents
required by that section.

(2) The conditions are-
(a) that the company has a share capital;

(b) that the requirements of section 7l are satisfied
as regards its share capital;

(c) that the requirements of section 72 are satisfied
as regards its net assets;

(d) if section 73 applies, that the requirements of
that section are satisfied;

(e) that the company has not previously been
converted itself into an unlimited company;

(0 that the company has made such changes to its
name and to its articles as are necessary in
order for it to become a public company; and

(g) if the company is unlimited, that it has also
made such changes to its articles as are
necessary in order for it to become a company
limited by shares.

7l (1) A company that has resolved to convert Requrrements

943
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itself into a public company may lodge an application fbr ::.1:.'l'"'
registration of the conversion only if the tbllowing rdPr'[ilr

requirements are satisfied-
(a) the nominal value of the company's allotted

share capital are not less than the authorised
minimum:

(b) each of the cornpany's allotted shares is be
paid up at least as to one-quarter of the nominal
value of that share and the whole of any
premiunr on it:

(c) if any shares in the company or any premium
on thern have been fully or partly paid up by an
undertaking given by a person that the person
or another person should do rvork or perfonn
services (rvhether for the company or any other
person)-the undertaking has perfbrmed or
otherwise discharged; and

(d) if shares have been allotted as fully or partly
paid up as to their nominal value or any
premium on them otherwise than in cash, and
the consideration for the allotrnent consists of
or includes an undertaking to the company
(other than one to rvhich paragraph (c) applies),
either-
(i) the undertaking has been performed or

otherlvise discharged; or
(ii; a contract exists between the company

and some other person under which the
undertaking is to be performed within five
years after the date on which the special
resolution is passed.

(2) For the pulpose of determining whether the
requirements of subsection ( l)(b), (c) and (d) are
satisfied, shares allotted in accordance with an
employees' shale scheme are to be disregarded if they
would, but fol this subsection, prevent the company from
being converted to a public company because the
requirement of subsection ( I Xb) could not be satisfied.

(3) Shares disregarded under subsection (2) do not
form part of the allotted share capital fbr the purposes of
subsection ( 1)(a).

(4) The Registrar may not register the conversion
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of a private company into a public company if it appears
to the Rcgistrar that-

(a) the company has resolved to reduce its share
capitall

(b) the reduction -
(i) is made under section 407;

(ii) has been confirmed by an order of the
Court under section 410; or

(iii) is supported by a solvency statement in
accordance with section: and

(c) the effect of the reduction is, or rvill be, that the
nominal value of the company's allotted share
capital is below the authorised minimum.

72. (l) A private company that has resolved to
convert itself into a public company may not apply to
have the conversion registered unless-

(a) a balance sheet prepared as at a date not more
than seven months before the date on which the
application is lodged with the Registrar;

(b) an unqualified report by the company's auditor
on that balance sheet; and

(c) a written statement by the company's auditor
that in the auditor's opinion at the balance
sheet date the amount of the company's net
assets was not less than the aggregate of its
called-up share capital and undistributable
reserves.

(2) The Registrar may refuse the application if,
between the balance sheet date and the date on which the
application is lodged with the Registrar, the company's
financial position is found to have changed so that the
alnount of the company's net assets has become less than
the aggregate of its called-up share capital and
undistributable reserves.

(3) In subsection ( I )(b), "unqualified report"
means-

(a) if the balance sheet was prepared for a
financial year of the company-a report stating
without material qualification the auditor's
opinion that the balance sheet has been

945
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properly prepared in accordance with the
requirements of this Act; or

(b) if the balance sheet was not prepared for a

financial year of the company-a report stating
without material qualification the auditor's
opinion that the balance sheet has been
properly prepared in accordance with the
provisions of this Act that would have applied
had it been prepared for a financial year of the
company.

(4) For the purposes of an auditor's report on a

balance sheet that was not prepared for a financial year
of the company, the provisions of this Act apply with
such modifications as are necessary because of that fact.

(5) For the purposes of subsection (3), a
qualification is material unless the auditor states in the
auditor's report that the matter giving rise to the
qualification is not material for the purpose of
determining by reference to the company's balance sheet
whether at the balance sheet date the amount of the
company's net assets was not less than the aggregate of
its called-up share capital and undistributable reserves.

73. (1) This section applies to shares that are
allotted by a company during the period between the date
as at which the balance sheet required by section 72 is
prepared and the passing of the resolution converting the
company into a public company if the shares are allotted
as fully or partly paid up as to their nominal value or any
premium on them otherwise than in cash.

(2) The Registrar may not register the conversion
of a private company into a public company, unless the
application for registration -

(a) an independent valuation of non-cash
consideration has been conducted not more
than six months before an allotment of shares;
or

(b) the allotment is in connection with-
(i) a share exchange; or

(ii) a proposed merger with one or more other
companies.

(3) An allotment is in connection with a share

Recent
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exchange for the purpose of subsection (2Xb) if-
(a) the shares are allotted in connection with an

arrangement under which the whole or part of
the consideration for the shares allotted is
provided by-

(i) the transfer to the company allotting the shares
of shares, or shares of a particular class, in
another company; or

(ii) the cancellation of shares, or shares of a
particular class, in another company; and

(b) the allotment is open to all the holders of the
shares of the other company, or, if the
arrangement applies only to shares of a
particular class, to all the holders of the
company's shares of that class, to take part in
the arrangement in connection with which the
shares are allotted.

(4) In determining whether a person is a holder of
shares for the purposes of subsection (3), the following
are to be disregarded-

(a) shares held by, or by a nominee of, the
company allotting the shares;

(b) shares held by, or by a nominee of-
(i) the holding company of the company

allotting the shares;

(ii) a subsidiary of the company allotting the
shares; or

(iii) a subsidiary of the holding company of
the company allotting the shares.

(5) For the purposes of deciding whether an
allotment is in connection with a share exchange, it does
not matter whether the arrangement in connection with
which the shares are allotted involves the issue to the
company allotting the shares of shares, or shares of a

particular class, in the other company or companies.

(6) A proposed merger between two or more
companies exists for the purposes of this section if one of
the companies proposes to acquire all the assets and

941
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liabilities of the other or others in exchange for the issue
of its shares or other securities to shareholders of the
other or others, whether or not the issue is accompanied
by a cash payment.

(l) F'or the purposes of this section-

(a) "another colnpany" or "other companies"
includes a body corporate that is not a

company within the meaning of this Act;

(b) the consideration for an allotment does not
include an amount standing to the credit of any
of the company's reserve accounts, or of its
profit and loss account, that has been applied in
paying up (to any extent) any of the shares
allotted or any premium on those shares; and

(c) "arrangement" means any agreement, scheme
or arrangement, including an arrangement
sanctioned under this Act or under the law
relating to insolvency .

74. (1) The Registrar shall refuse an application
for the registration of the conversion of a company into a
public company if the application does not comply with
subsection (2).

(2) An application for the registration of the
conversion of the company into a public company
complies with this subsection if it-

(a ) contains -
(i) a statement of the company's new name

after conversion: and

(ii) if the company does not have a secretary,
a statement of the company's proposed
secretary that complies with section 75;
and

(b) is accompanied by-
(i) a copy of the special resolution converting

the company into a public company,
unless a copy has already been lodged
with the Registrar;

(ii) a copy of the company's articles as
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proposed to be arnendedl

(iii) a copy of the balance sheet and other
documents referred to in section l2(l):
and

(iv) if section 73 applies, a copy of the valuation
report (if any) referred to in subsection (2)(a) of that
section.

75. (l) The statement of the company's proposed
secretary complies with this section only if-

(a) it contains the required particulars of the
person who is or the persons who are to be the
secretary or joint secretaries of the company;
and

(b) a consent by the person named as secretary, or
each of the persons named as joint secretaries,
to act as such.

(2) The required particulars are the particulars that
rvould be required to be included in the company's
register of secretaries.

(3) If all the partners in a firm are to be joint
secretaries, the requisite consent can be given by one
partner on behalf of all of them.

76. (1) The Registrar shall re-eister the conversion
of a company into a public company if satisfied that the
application for registration complies rvith the
requirements of this Division.

(2) If the company does not already have a unique
identifying number, the Registrar shall allocate such zr

number to the company.

(3) The Registrar shall issue to the company a

certificate of incorporation stating the company's unique
identifying number and that the company is a public
company.

(4) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on which the certificate is
issued.

(5) The Registrar shall sign the certificate of
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incorporation and
official seal.

(6) On the
incorporation-

authenticate it with the Registrar's

issue of the certificate of

(a) the conversion of the company into a public
company takes effect;

(b) the changes in the company's name and articles
take effect; and

(c) if the application contained a statement
complying with section l5-the person or
persons named in the statement as secretary or
joint secretary of the company assume that
office.

(7) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
conversion of the company into a public company have
been complied with.

Division 3-Conversion of public company into
private company

77. (1) A public company can convert itself into a
private limited company if (but only ifl-

(a) a special resolution to that effect is passed;

(b) the conditions specified in subsection (2) are
satisfied; and

(c) an application for registration of the conversion
is lodged with the Registrar in accordance with
section 80.

(2) The conditions are as fbllows-
(a) if no application under section 18 for

cancellation of the resolution has been made-
(i) having regard to the number of members

who consented to or voted in favour of the
resolution, no such application could be

made;or

(ii) the period within which such an
application could be made has expired;

(b) if such an application has been made-
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(i) the application has been withdrawn; or

(ii) an order has been made confirming the
resolution and a copy of that order has
been lodged with the Registrar;

(c) the company has made such changes to its
name and to its articles as are necessary in
order for it to convert itself into a private
company limited by shares or into a private
company limited by guarantee.

78. (1) If a special resolution by a public
company to convert itself into a private limited company
has been passed, an application to the Court for the
cancellation of the resolution may be made-

(a) by the holders of not less in the aggregate than
five per cent in nominal value of the
company's issued share capital or any class of
the company's issued share capital,
disregarding any shares held by the company
as treasury shares;

(b) if the company is not limited by shares, by not
less than five per cent of its members; or

(c) by not less than fifty of the company's
members,

but not by a person who has consented to or voted in
favour of the resolution.

(2) The Court may hear such an application only if
ir-

(a) is made within twenty eight days after the
passing of the resolution; and

(b) is made on behalf of the persons entitled to
make it by such one or more of their number as

they may appoint for the purpose.

(3) On the hearing of the application, the Court
shall make an order either cancelling or confirming the
resolution.

(4) The Court may-

(a) make that order on such terms and conditions
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as it considers appropriate;

(b) if it considers it appropriate to do so, adjourn
the proceedings in order that an arrangement
may be made to the satisfaction of the Court
fbr the purchase of the interests of dissenting
members; and

(c) give such directions, and make such orders, as

it thinks expedient fbr facilitating or carrying
into effect any such arransement.

(-5) [f the Court considers it appropriate to do so, it
may, by further order-

(a) direct the purchase by the company of the
shares of any of its members and provide fbr
the consequential reduction of the company's
capital; and

(b) make such alteration to the company's articles
as may be required in consequence of that
direction.

(6) If the Court considers it appropriate to so. it
may. by further order, direct the company not to make
any. or any specified. amendments to its articles without
the leave of the Court.

79. (l) On rnaking an application under section
78. the applicants. or the person making the application
on their behalf. shall immediately give notice to the
Registrar.

(2) Subsection (l) applies rvithoLrt affecting any
provision of rules of the Court as to service of notice of
the application.

(3) On being served rvith notice of any such
application. the company shall imn.rediately give notice
to the Registrar.

(4) Within fourteen days after the Court makes an
order on the applicntion. or such extended period as the
Court directs, the company shall lodge rvith the Registrar
a copy of the order.

(5) If a company fails to comply with subsection
(4), the company, and each officer of the company who
is in default, commit an offence and on conviction are
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each liable to a fine not exceeding two hundred thousand
shillings.

(5) If, after a company or any of its officers is

convicted of an offence under subsection (4), the
company continues to fail to lodge a copy of the Court's
order, and each officer of the company who is in default.
commit a further offence on each day on ',vhich the
failure continues and on conviction are each liable to a

fine not exceeding twenty thousand shillings for each
such offence.

80. The Registrar may not register the conversion
of a public company as a private limited company unless
the application for registration-

(a) contains a statement of the company's new
name on conversion; and

(b) is accompanied by-
(i) a copy of the resolution converting the

company into a private limited company,
unless a copy has already been forwarded
to the Registrar; and

(ii; a copy of the company's articles as

proposed to be amended.

81. (l) The Registrar shall register the conversion
of a public company into a private limited company if
satisfied that the application fbr registration complies
with the requirements of this Division.

(2) If the company does not already have a unique
identifying number, the Registrar shall allocate such a
number to the company.

(3) The Registrar shall issue a certificate of
incorporation stating the company's unique identifying
number and that the company is registered as a private
limited company.

(4) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on which the certificate is
issued.

(5) The Registrar shall sign the certificate of
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incorporation and authenticate it with the Registrar's
official seal.

(6) On the issue of the certificate of
incorporation-

(a) the company becomes a private limited
company; and

(b) the changes in the company's name and articles
take effect.

(7) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
registration of the conversion have been complied with.

Division 4-Conversion of private limited company
into unlimited company

82. ( I ) A private limited company may convert Registratro,l or

itself into an unlimited company if- ;:]l:::'i,"J,:":
(a) all the members of the company have assented ::'il;i:.I,''.'

to its conversion; company

(b) the company has not previously been registered
as an unlimited company; and

(c) an application for registration of the conversion
is lod-eed with the Registrar in accordance with
section 83.

(2) The company shall make such changes in its
name and its articles-

(a) as are necessary in connection with its
becoming an unlimited company: and

(b) if it is to have a share capital, as are necessary
in connection r,vith its becorning an unlimited
company having a share capital.

(4) For the purposes of this section-
(a) a bankruptcy trustee in respect of the estate of a

bankrupt member of the company is entitled. to
the exclusion of the member, to assent to the
company's becoming unlimited; and

(b) the executor or administrator of a deceased
member of the company may assent on behalf
of the deceased.

83. The Registrar may not register the conversion Requtrements
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of a company as an unlimited company unless the
appl ication for registration -

(a) contains a statement of the company's new
name on conversion; and

(b) is accompanied by-
(i) the prescribed form of assent to the

company's being registered as an
unlimited company, authenticated by or
on behalf of all the members of the
company: and

(ii) a copy of the company's articles as

proposed to be amended.

84. ( 1) The Registrar shall register the conversion
of a private limited company into an unlimited company
if satisfied that the application for registration complies
with the requirements of this Division.

(2) If the company does not already have a unique
identifying number, the Registrar shall allocate such a

number to the company.

(3) The Registrar shall
incorporation to the company
unique identifying number and
unlimited company.

(4) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on rvhich the certificate is
issued.

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar''s
official seal.

(6) On the issue of the certificate of
incorporation -

(a) the company becomes an unlimited company;
and

(b) the changes in the company's name and articles
take effect.

(l) The certificate of incorporation is conclusive
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evidence that the requirements of this Act as to
registration of the conversion have been complied with.

Division S-Conversion of unlimited company into
private limited company

85. (l) An unlimited company may convert itself
into a private limited company if (but only il.) the
conditions specified in subsection (2) are complied with.

(2) The conditions are that-
(a) a special resolution that it should be so

converted has been passed that complies with
subsection (3);

(b) the company has not previously been registered
as a private limited company;

(c) an application for registration of the conversion
is lodged with the Registrar in accordance with
section 86; and

(d) the company has made such changes to its
name and to its articles as are necessary in
connection with its becoming a private
company limited by shares or a private
company limited by guarantee.

(3) A special resolution has no effect unless it
states whether the company is to be limited by shares or
by guarantee.

86. The Registrar may not register the conversion
of an unlimited company as a private limited company
unless the application for registration-

(a) contains a statement of the company's new
name on registration of the conversion; and

(b) is accompanied by-
(i) a copy of the resolution converting the

company into a private limited company,
unless a copy has already been forwarded
to the Registrar;

(ii) if the company is to be limited by
guarantee, a statement of guarantee that
complies with subsection (2); and

(iii) a copy of the company's articles as
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proposed to be amended.

(2) A statement of guarantee complies with this
subsection if it states that each person who is a member
undertakes that, if the company is liquidated while the
person is a member, or within one year after the person
ceases to be a member, the person will contribute to the
assets of the company such amount as may be required
for-

(a) payment of the debts and liabilities of the
company contracted before the person ceases
to be a member;

(b) payment of the costs, charges and expenses of
liquidation; and

(c) adjustment of the rights of the contributories
among themselves,

not exceeding a specified amount.

87. (1) The Registrar shall register the
conversion an unlimited company into a private limited
company if satisfied that the application for registration
complies with the requirements of this Division.

(2) If the company does not
identifying number, the Registrar
number to the company.

already have a unique
shall allocate such a

(3) The Registrar shall issue a certificate of
incorporation stating the company's unique identifying
number and that the company is incorporated as a limited
company.

(4) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on which the certificate is
so issued.
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(a) the company becomes a limited cohpany; and

(b) the changes in the company's name and articles
take effect.

(7) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
registration of the conversion have been complied with.

88. (l) If. in the case of a company whose
conversion has been registered undel section 87, the
company has already allotted share capital, it shall,
within fourteen days after the registration, lodge with the
Registrar a statement of capital that complies with
subsection (3).

(2) Subsection ( 1) does not apply if the
information that rvould be included in the statement has
already been included in a notice lodged with the
Registrar in-

(a) a statement of capital and initial shareholdings;
or

(b) a statement of capital contzrined in an annual
return.

(3) A statement of capital complies with this
subsection if it states with respect to the company's share
capital on registration of the conversion-

(a) the total number of shares of the company:

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the prescribed particulars (if any) of the
rights attached to the shares;

(ii) the total number of shares of that class;
and

(iii) the aggregate nominal value of shares of
that class: and

(d) the amount paid up and the amount (if any)
unpaid on each share, rvhether on account of the uominal
value of the share or in the form of a premium.

(4) If a company fails to comply with subsection
(l), the company, and each oftlcer of the company who

Statement of
caprtal
required rf
compan)
already has

share caprtal
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is in default, commit an offence and on conviction are
each liable to a fine not exceeding two hundred thousand
shillings.

(5) If. after a company or any of its officers is
convicted of an off-ence under subsection (4). the
company continues to fail to lodge a statement of capital
with the Registrar, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding twenty
thousand shillings for each such offence.

Division 6-Conversion of public company into
unlimited private company with share capital

89. (l) A public company limited by shares may
convert itself into an unlimited private company with a
share capital if-

(a) all the members of the company have assented
to its being so converted;

(b) the condition specified in subsection (2) is
satisfied: and

(c) an application for registration of the conversion
is lodged with the Registrar in accordance with
section 90, together with the other documents
required by that section.

(2) The condition is that the company has not
previously been registered as a limited company or as an

unlimited company.

(3) The company shall make such changes-

(a) in its name; and

(b) in its articles,

as are necessary in connection with its becoming an
unlimited private company.

(4) For the purposes of this section-

(a) a bankruptcy trustee in respect of the estate t.rf a
bankrupt rnember of the company is entitled, to
the exclusion of the member, to assent to the
company's conversion; and

959

Conversron ol
publrc
company Int()
private and

unlrnrrted
company.



960 The Companies Bill, 2015

(b) the executor or administrator of a deceased
member of the company may assent on behalf
ofthe deceased.

90. The Registrar may not register the conversion
of a private limited company into an unlimited company
unless the application for registration-

(a) contains a statement of the company's new
name on conversion; and

(b) is accompanied by-
(i) the assent to the company's conversion,

authenticated by or on behalf of all the
members of the company; and

(ii) a copy of the company's articles as

proposed to be amended.

91. (1) The Registrar shall register the conversion
of a public company into an unlimited private company if
satisfied that the application for registration complies
with the requirements of this Division.

(2) lf the company does not already have a unique
identifying number, the Registrar shall allocate such a

number to the company.

(3) The Registrar shall issue a certificate of
incorporation stating the company's unique identifying
number and that the company is incorporated as an
unlimited private company.

(4) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on which the certificate is
so issued.

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.

(6) On the issue of the certificate of
incorporation-

(a) the company becomes an unlimited private
company; and

(b) the changes in the company's name and articles
take effect.
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(7) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
registration of the conversion have been complied with.

PART VII _ COMPANY MEMBERS

Division l-Members of company

92. (1) The subscribers to the memorandum and
articles become members of the company on the
registration of the company.

\2) As soon as practicable after the registration of
the company, it shall enter in its register of members the
names and addresses of persons who subscribed to its
memorandum and the date on which they became
members of the company.

(3) Any other person who later agrees to become a
member of a company becomes a member of the
company when the person's name is entered into the
register of members.

Division 2-Register of members

93. (1) Every company shall keep a register of its
members.

(2) A company shall enter in its register of
members-

(a) the names and addresses of the members;

(b) the date on which each person was registered
as a member: and

(c) the date on which any person ceased to be a
member.

(3) If a company has a share capital, the company
shall enter in its register of members, along with the
name and address of each member, a statement of-

(a) the shares held by the member, distinguishing
each share-

(i) by its number if the share has a number;
and

(ii) if the company has more than one class of
issued shares, by its class; and

Horv persons
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(b) the amount paid or agreed to be considered as

paid on the shares of the member.

(4) If the shares of a company are held jointly. the
company shall ensure that the name of each joint holder
is entered in its register of members.

(5) If a company does not have a share capital but
has more than one class of members. it shall enter in its
register of members, along with the names and address of
each member. a statement of the class to which the
member belongs.

(6) If a company purchases its own shares in
circumstances in which section 526 applies-

(a) the applicable requirements of this section need
not be complied with if the company cancels all of the
shares immediately after the purchase; and

(b) if the company does not cancel all of the shares
immediately after the purchase, any share that is so
cancelled is to be disregarded for the purposes of this
section.

(l) Subject to subsection (6), if a company holds
shares as treasury shares. the company shall ensure that it
is entered in its register of members as the member
holding those shares.

(8) A company shall lodge with the Registrar a
copy of its register of members within fourteen days after
completing its preparation.

(9) A company shall lodge with the Registrar a
copy of any amendment to its register of members within
fourteen days after making the amendment.

( l0) If a company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in detault, commit an

offence and on conviction are each liable to a fine not
exceeding flve hundred thousand shillings.

(1 l) If, after a company or any of its officers is

convicted of an offence under subsection (10), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
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each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings fbr each such offence.

94. (l) Except in so far as the regulations
otherwise provide, a company shall ensure that its
register of members is kept at its registered office.

(2) If a company fails to comply with a subsection
(l), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

95. ( I ) A company that has more than fifty
members shall keep an index of the names of the
members of the company, unless the register of members
is in such a form as to constitute in itself an index.

(2) A company shall make any necessary alteration
in the index within fourteen days after the date on which
any alteration is made in the register of members.

(3) A company shall ensure that the index contains
in respect of each member, a sufficient indication to
enable the account of that member in the register to be
readily found.

(4) Except in so far as the regulations otherwise
provide, a company shall keep its index of the names of
members of the company at its registered office and
shall, within twenty-eight days after establishing it, lodge
a copy with the Registrar.

(5) If a company fails to comply with a
requirement of this section, the company, and each
officer of the company who is in default. commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further off-ence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.
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96. (1) A company shall keep its register of
members and its index of members (if any) open for
inspection by-

(a) a member of the company without charge; and

(b) any other person on payment of the fee (if any)
prescribed by the regulations for the purposes
of this section.

(2) On being requested to do so by a person and on
receipt of the prescribed fee (if any), a company shall
issue to the person a copy of the company's register of
members or such part of it as the person specifies.

(3) If required to do so by the company, a person
seeking to inspect the company's register of members, or
a copy of the register or of any part of it, shall provide
the company with the following information-

(a) in the case of a natural person, the person's
name and address;

(b) in the case of an organisation, the name and
address of the person responsible for making
the application on behalf of the organisation;

(c) the purpose for which the information is to be
used; and

(d) whether the information will be disclosed to
any other person, and if so-
(i) if the person is a natural person, the

person's name and address;

(ii) if the person is an organisation, the name
and address of the person responsible for
receiving the information on its behalf;
and

(iii) the purpose for which the information is
to be used by that person.

97. (1) Within five working days after receiving a

request under section 96, a company shall either-
(a) comply with the request; or

(b) apply to the Court for an order under
subsection (3).
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(2) If the company applies to the Court, it shall
notify the person who made request and that person is
entitled to be heard at the hearing of an application for an
order under subsection (3).

(3) If, on the hearing of an application made under
subsection ( I Xb), the Court is satisfied that the
inspection or copy is not sought for a proper purpose-

(a) it shall make an order authorising the company
not to comply with the request; and

(b) it may further order that the company
on the application be paid in whole or
by the person who made the request,
not a party to the application.

(4) If the Court makes such an order and it appears
to the Court that the company is or may be subject to
other requests made for a similar purpose, whether made
by the same person or different persons, it may make a

further order authorising the company not to comply
with such a request.

(5) If the Court makes an order under subsection
(4), it shall ensure that the order includes such
information as the Court considers to be appropriate to
identify the requests to which it applies.

(6) If on the hearing of an application under
subsection (lxb), the Court declines to make an order
authorising the company not to comply with a request
made under section 96, the company shall comply with
the request immediately after the Court has given its
decision or, if the proceedings are discontinued, the
proceedings are discontinued.

9E. (1) If acompany-
(a) refuses to allow an inspection required under

section 96; or

(b) fails to provide a copy required under that
section.

otherwise than in accordance with an order of the
Court, the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding seven hundred and
fifty thousand shillings.

965

's costs
in paft

even if

Oft'ence to
refuse
rnspectron of
register of
members or to
fail to provide
copy.



966 The Cotrtpttttres Bill, 201 5

(2) If, after a company or any of its otficers is
convicted of an offence under subsection ( l). the
company continues to refuse to allow an inspection or to
fail provide the required copy, the cornpany. and each
officer of the company who is in default, commit a

further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding seventy-five thousand shillings for each such
offence.

99. (l)A person who rnakes a request under
section 96 that contains a statement that the person
knows, or has reason to suspect, is false or misleading in
a material respect commits an offence.

(2) A person rvho has possession of information
obtained by exercise of either of the rights confered by
section 96-

(a) to do anything that results in the information
being disclosed to another person; or

(b) to fail to do anything with the result that the
information is disclosed to another person,

knowing, or having reason to suspect, that that
person may use the information for a purpose that is
not a proper purpose.

(3) A person found guilty of an oftence under this
section is on conviction liable to a fine not exceeding
five hundred thousand shillings or imprisonment for a
term not exceeding two years, or to both.

100. (l) When a person inspects a company's
register of members. or a company provides the person
with a copy of the register or any part of it, the company
shall inform the person of the most recent date (if any)
on which amendments were made to the register and (if
that is the case) that there were no further amendments to
be made.

(2) When a person inspects a company's index of
the names of its members, the company shall inform the
person whether any amendment has been made to the
register of members that is not reflected in the index.

(3) If a company fails to provide the information
required under subsection (1) or (2), the company, and
each officer of the company who is in default commit an
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offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

10f . (l) A company may expunge from its register
of members an entry relating to a person who was
formerly a nrember of the company after the expiry of
ten years atier the date on which the person ceased to be
a member.

(2) If a company expunges from its register of
members an entry relating to a person r,vho was formerly
a member of the company before the expiry of ten years
after the date on which the person ceased to be a

member, the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding five hundred
thousand shillings.

102. (1) If a limited company is formed under this
Act with only one member, the Registrar shall enter in
the register of members of the company, the name and
address of that member and a statement that the conlpany
has only one member.

(2) If the number of members of a limited
company is reduced to one, the company shall enter in its
register of mcmbers-

(a) the name and address of the member;

(b) a statement that the company has only one
member; and

(c) the date on which the company became a
company. having only one member.

(3) If the membership of a limited company
increases from one to two or more members, the
company shall enter in the register of members. of the
company-

(a) the name and address of the person who was
formerly the sole member;

(b) a statement that the company has ceased to
have only one member; and

(c) the date on which the company ceased to be a
single member company.
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(4) If a company fails to comply with subsection
(2) or (3), the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding five hundred
thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with the relevant
subsection, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

103. (1) rf-
(a) the name of any person is. without sufficient

cause, entered in or omitted from the register
of members of a company; or

(b) the cessation of membership of a person who
has ceased to be a member of the company has
not been entered in that register,

the person affected, or the company or any member
of the company. may apply to the Court for
rectification of the register

(2) On hearing an application made under
subsection (l), the Courl shall either refuse the
application or order rectification of the register and
payment by the company of any damages sustained by
any party affected by the error or failure.

(3) On hearing such an application, the Court
may-

(a) decide any question relating to the title of a
person who is a party to the application to have
the person's name entered in or omitted from
the register, whether the question arises
between members or alleged members, or
between members or alleged members on the
one hand and the company on the other hand;
and

(b) generally decide any question that it considers
should be decided in order to rectify the
register.
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(4) In the case of a company required by this Act
to lodge a list of its members with the Registrar, the
Court, when making an order for rectification of the
register, shall by its order direct notice of the rectification
to be given to the Registrar, who shall on receipt of the
notice make such adjustments to the Register as the
Registrar considers appropriate.

104. (1) A company shall not accept, and
shall not enter in its register of members, notice of any
trust, expressed, implied or constructive.

(2) If a company contravenes subsection (l), the
company, and each officer of the company who is in
default, commit an otfence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

105. Until the contrary is proved, the register of
members of a company is evidence of the matters
required or authorised to be included in it.

106. (l) Liability incurred by a company-

(a) from making or deleting an entry in the register
of members; or

(b) from failing to make or delete any such entry.

is not enforceable more than ten years after the date
on which the entry was made or deleted, or the
failure first occurred.

(2) Subsection (1) does not affect the application
of a shorter period of limitation that would apply apart
from this section.

Division 3-Prohibition on subsidiary being member
of its holding company

107. (1) In relation to a company other than a
company limited by shares, a reference in this Division
to shares is a reference to the interest of its members as

such. whatever the form of that interest.

(2) If a nominee is acting on behalf of a subsidiary,
a reference in this Division to a subsidiary includes a
reference to a nominee of the subsidiary.

108. (1) Except as provided in sections 109 and
110-
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(a) a body corporate may not be a member of a
company that is its holding company; and

(b) any allotment or transfer of shares in a
company to its subsidiary is void.

(2) An allotment of shares or other transaction that
would, but for this section, have the effect of making a
body corporate a member of a company that is its
holding company is void.

109. (l) The prohibition in section 108(l)(a) does
not apply if the subsidiary is acting only in the capacity
of-

(a) executor or administrator; or
(b) trustee unless the subsidiary's holding

company or any of its other subsidiaries is beneficially
interested under the trust.

(2) For the purpose of ascertaining whether the
holding company or a subsidiary is beneficially
interested under a trust, the following are to be
disregarded:

(a) an interest held only as security for the
purposes of a transaction entered into by the
holding company or subsidiary in the ordinary
course of business that includes the lending of
money:

an interest under section 110:

an interest under section I I l;
rights that the company or subsidiary has in its
capacity as trustee, including-
(i) a right to recover its expenses or to be

remunerated out of the trust property; and

(ii) a right to be indemnified out of the trust
property for a liability incurred because of
an act or omission in the performance of
its duties as trustee.

110. (l) If shares in a company are held in trust for
the purposes of a pension scheme or an employees' share
scheme, any residual interest that has not yet vested in
possession. is to be disregarded for the purposes of
section 109.

(b)

(c)

(d)
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(2) For purposes of this section, "residual interest"
means a right of the company or subsidiary to receive
any of the trust property if-

all the liabilities arising under the scheme have
been satisfied or provided for;

the company or subsidiary ceases to participate
in the scheme: or

the trust property at any time exceedsrvhat is
necessary for satisfying the liabilities arising or
expected to arise under the scheme.

In subsection (2)-
the reference to a right includes a right
dependent on the exercise of a discretion
vested by the scheme in the trustee or another
person; and

(b) the reference to liabilities arising under a
scheme includes liabilities that have resulted.
or may result, fiom the exercise of any such
discretion.

(4) For the purposes of this section. a residual
interest vests in possession-

for the purpose of subsection (2)(a), when the
relevant liabilities have been satisfied or
provided for, whether or not the amount of the
property receivable pursuant to the right is
ascertained: and

fbr the purpose of subsection (2Xb) or (c),
when the company or subsidiary becomes
entitled to require the trustee to transfer any of
the property in accordance with the right.

lf f .(l) For purposes of section I10, if shares in a
company are held in trust for the purposes of a pension
scheme or an employees' share scheme, of any charge or
lien on, or set-off against, any benefit or other right or
interest under the scheme is to be disregarded for the
purpose of enabling the employer or former employer of
a member of the scheme to obtain the discharge of a
monetary obligation due from the member to the
employer or former employer.

(3)
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(2) In the case of a trust for the purposes of a
pension scheme, any right-

(a) to receive from the trustee of the scheme; or

(b) as trustee of the scheme to retain, an amount
that can be recovered or retained or otherwise
as reimbursement or partial reimbursement for
any contributions equivalent to the premiums
paid in connection with the scheme is to be
disregarded.

(3) For the purpose of this section, a director of a
company is to be regarded as an employee of the
company.

112.(I) The prohibition in section 108 does not
apply if the shares are held by the subsidiary in the
ordinary course of its business as an intermediary.

(2) For the purposes of subsection (1), a subsidiary
carries on business as an intermediary if it-

(a) carries on a genuine business of dealing in
securities;

(b) is a member of an approved securities
exchange in Kenya or is otherwise approved or
supervised as a dealer in securities in Kenya;
and

(c) does not carry on an excluded business.

(3) For the purposes of subsection (2), the
following are excluded businesses-

(a) a business that consists wholly or mainly in the
making or managing of investments;

(b) a business that consists wholly or mainly of, or
is carried on wholly or mainly for the purposes
of, providing services to persons who are
associates of the person carrying on the
business;

(c) an insurance business;

(d) a business that involves managing or acting as

trustee in relation to a pension scheme, or that
is carried on by the manager or trustee of such
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a scheme in connection with or for the
purposes of the scheme; and

a business that consists of operating or acting
as trustee in relation to a collective investment
scheme, or that is carried on by the manager or
trustee of such a scheme in connection with,
and for the purposes of, the scheme.

In this section-
"collective investment scheme" has the
meaning given by section 2 of the Capital
Markets Act; and

(b) "insurance business" means business that
involves effecting or carrying out of contracts
of insurance.

113. rf-
(a) a subsidiary that is a dealer in securities has

purportedly acquired shares in its holding
company in contravention of the prohibition in
section 108; and

(b) a person acting in good faith has agreed, for
value and without notice of the contravention,
to acquire shares in the holding company-
(i) from the subsidiary; or

(ii) from someone who has purportedly
acquired the shares after their disposal by
the subsidiaty, d transfer to that person of
the shares referred to in paragraph (a) has
the same effect as it would have had if
their original acquisition by the subsidiary
had not contravened the prohibition.

PART VIII-EXERCISE OF RIGHTS OF
MEMBERS

114. (1) This section applies to a provision in the
articles of a company that enables a member to nominate
another person or persons to enjoy or exercise all or any
specified rights of the member in relation to the company.

(2) So far as is necessary to give effect to a
provision of a company's articles to which this section
applies-
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anything required by or under this Act to be

done by or in relation to a member of the
company is instead to be donel and

anything authorised by or under this Act to be
done by or in relation to a member of the
company may instead be done, by or in relation
to the non-rinated person as if that person were a

member of the company.

This section applies to the following rights-
the right to be sent a proposed written
resolution;

the right to require circulation of a written
resolution;

the right to require directors to call a general
meeting:

(d) the right to receive notices of general meetings:

(e) the right to require circulation of a statement;

(0 the right to appoint a proxy to act at a meeting;

(g) the right to be sent a copy of the company's
annual financial statement and reports; and

(h) if the company is a public company, the right to
require the circulation of a resolution for the
annual general meeting of the company.

(4) This section does not-
(a) conf'er rights enforceable against the company

by anyone other than the membert or

(b) affect the requirements for an effective transfer
or other disposition of the whole or part of a

member's interest in the comparly.

115. (l) A member of a company whose shares are
admitted to trading on a regulated market and who holds
shares on behalf of another person may nominate a
person to enjoy infbrmation rights.

(2) The following are information rights for the
pul'pose of subsection (1)-

(a) the right to receive a copy of all
communications that the company sends to its

(b)

(3)

(a)

(b)

(c)
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members generally or to any class of its
members that includes the person making the
nomination:

(b) the right to be sent copies of the company's
annual financial statement and reports;

(c) the right to receive a hard copy version of a
document or infbrmation provided in another
form.

(3) A company need not act on a nomination
purporting to relate to certain information rights only.

116. (1) If the person to be nominated under
section 1[5 wishes to receive copies of documents or
other information in hard copy form, that person shall,
before the nomination is made-

(a) request the person making the nomination to
notify the company of that fact; and

(b) provide an address to which those copies may
be sent.

(2) If, having received a request under subsection
(l). the person making the nomination-

(a) notifies the company that the nominated person
wishes to receive documents and other
information in hard copy form; and

(b) provide an address to which such copies may
be sent,

the company shall provide the nominated person
with hard copy versions of the relevant documents and
other information.

(3) If no notification is received or no address is
provided, the nominated person is taken to have agreed
that documents or information may be sent or supplied to
the person by means of a website.

(4) A nominated person may, by notice given to the
company concerned-

(a) revoke the agreement taken to have been made
under subsection (3); and

(b) require the company to provide the person with
hard copy versions of the relevant documents or
information.

915
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(5) On receiving a notice under subsection (4), the
company shall provide the nominated person with hard
copy versions of the relevant documents and other
information.

117. (1) When a company sends a copy of a notice
of a meeting to a person nominated under section 115, it
shall also send to that person a statement that-

(a) the nominated person may have a right under
an agreement between the person and the
member by whom the person was nominated to
be appointed, or to have someone else
appointed, as a proxy for the meeting; or

(b) ifthe nominated person has no such right or
does not wish to exercise it, the person may
have a right under such an agreement to give
instructions to the member as to the exercise of
voting rights.

(2) Section 299 does not apply to the copy of the
notice, and the company shall either-

(a) omit the notice required by that section; or

(b) include the notice but state that it does not
apply to the nominated person.

118. (1) This section has effect as regards the rights
conferred by a nomination under section 115.

(2) Enjoyment by the nominated person of the
rights conferred by the nomination is enforceable against
the company by the member as if they were rights
conferred by the company's articles.

(3) An enactment. or a provision of the company's
articles, having effect in relation to communications with
members has a corresponding effect (subject to any
necessary modification) in relation to communications
with the nominated person.

(4) In particular-

(a) if under an enactment, or any provision of the
company's articles, the members of a company
entitled to receive a document or information
are determined as at a date or time before it is

Informatron
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sent or supplied, the company need not send or
supply it to a nominated person-

(i) whose nomination was received by the
company after that date or time; or

(ii) if that date or time occurs during a period
of suspension of the nomination; and

(b) if under an enactment, or a provision of the
company's articles, the right of a member to
receive a document or information depends on
the company having a current address for the
member, the same applies to any person
nominated by the member.

(5) The rights conferred by the nomination-

(a) are in addition to the rights of the member; and

(b) do not affect any rights exercisable under
section 114.

(6) A failure to give etfect to the rights conferred
by the nomination does not affect the validity of anything
done by or on behalf of the company.

(l) A reference in this section to the rights
conferred by the nomination is-

(a) the rights referred to in section I 15; and

(b) if applicable, the rights conferred by
sectionsl 16(2) and lI7 .

119. (1) The nomination of a person under section
115 may be terminated at the request of the member or of
the nominated person.

(2) The nomination ceases to have effect on the
occuffence in relation to the member or the nominated
person if-

(a) in the case of a natural person-the person dies
or is adjudicated bankrupt; or

(b) in the case of a body corporate-the body is
dissolved or an order is made for the liquidation
of the body otherwise than for the purposes of
reconstruction.

(3) In subsection (2)-

Termrnation
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(a) the reference to bankruptcy includes the
sequestration of a person's estate; and

(b) the reference to the making of an order for
liquidation is to the making of such an order
under the Insolvency Act, 2015, or any
corresponding proceeding under the law of a

country or territory outside Kenya.

(4) The effect of any nominations made by a
member is suspended at any time when there are more
nominated persons than the member has shares in the
company.

(5) If-
(a) the member holds different classes of shares

with different information rights; and

(b) there are more nominated persons than the
member has shares conferring a particular right,

the effect of any nominations made by the member
is suspended to the extent that they confer that
right.

(6) If the company-

(a) requests a nominated person to specify whether
the person wishes to retain information rights;
and

(b) does not receive a response within twenty eight
days from and including the date on which the
company's request was sent, the nomination
ceases to have effect at the end of that period.

(1) Such a request may not be made of a person
more than once in any twelve-month period.

(8) Although the termination or suspension of a

nomination means that the company is no longer required
to act on it, it does not prevent the company from
continuing to do so, to such extent or for such period as it
considers appropriate.

120. ( I ) If a member holds shares in a company on
behalf of more than one person -

(a) rights attached to the shares; and
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(b) rights under any written law exercisable
because of holding the shares,

need not all be exercised, and if exercised, need not
all be exercised in the same way.

(2) A member who exercises the rights referred to
in subsection (1) but does not exercise all those rights
shall inlbrm the company to what extent the member is
exercising the rights.

(3) A member who exercises the rights in different
rvays shall intorm the company of the ways in which the
member is exercising the rights and to what extent the
member is exercising the rights in each way.

(4) If a member exercises the rights in this section
without informin-q the company that the member-

(a) is not exercising all the member's rights: or

(b) is exercising those rights in different ways, the
company is entitled to assume that the member
is exercising all of those rights and is exercising
them in the same way.

l2l.(l) This section applies to sections 289,312
and76l.

(2) A company is required to act under a section to
rvhich this section applies if it receives a request that
complies with the fbllowing conditions:

(a) it is made by at least one hundred persons;

(b) it is authenticated by all the persons making it;

(c) if any of those persons is not a member of the
company. it is accompanied by a statement-

specifying the full name and address of a

person who is the member of the company
and holds shares on behalf of that person:

stating that the member is holding the
shares on behalf of that person in the
course of a business:

919
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(iii) specifying the number of shares in the
company that the member holds on behalf
of that person;

(iv) specifying the total amount paid up on the
shares;

(v) stating that the shares are not held on
behalf of anyone else or, if they are, that
the other person or persons are not among
the other persons making the request;

(vi) stating that some or all of the shares confer
voting rights that are relevant for the
purposes of making a request under the
relevant section; and

(vii) stating that the person has the right to
instruct the member how to exercise the
rights;

(d) if any of those persons is a member of the
company, it is accompanied by a statement that
the member-

(i) holds shares otherwise than on behalf of
another person; or

(ii) holds shares on behalf of one or more
other persons but those persons are not
among the other persons making the
request;

(e) it is accompanied by such evidence as the
company may reasonably require of the matters
referred to in paragraphs (c) and (d);

(f) the total amount of the sums paid up on-
(i) shares held as referred to in paragraph (c);

and

(ii) shares held as referred to in paragraph (d),
divided by the number of persons making
the request, is not less than ten thousand
shillings;

(g) the request complies with any other
requirements of the section.
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PART IX_COMPANY DIRECTORS

Division 1-Interpretation for purposes of this Part

122.(l) For the purposes of this Part, a person is
connected with a director of a company if the person is-

(a) a member of the director's family (as defined
in section 123);

(b) a body corporate with which the director is
connected (as defined in section 124);

(c) a person acting as trustee of a trust-
(i) the beneficiaries of which include the

director or a person who because of
paragraph (a) or (b) is connected with the
person; or

(ii) the terms of which confer a power on the
trustees that may be exercised fbr the
benefit of the director or any such person,
other than a trust for the purposes of an
employees' share scheme or a pension
scheme;

(d) a person acting as a partner-
(i) of the director; or

(ii) of a person who, because of paragraph (a),
(b) or (c). is connected with that director;
or

(e) a firm that is a legal person under the law by
which it is governed and in which-

(i) the director is a partner;

(ii) a partner is a person who, because of
paragraph (a), (b) or (c) is connected with
the director; or

(iii) a partner is a firm in which the director is
a partner or in which there is a partner
who, because of paragraph (a), (b) or (c),
is connected with the director.

(2) A reference in this Part to a person connected
with a director of a company does not include a person
who is himself or herself a director of the company.

Persons who
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123. For the purposes of this Part, a person is a

member of a director's family if the person is-
(a) the director's spouse;

(b) a child or step-child of the director;

(c) a child or step-cliild of the director's spouse
who lives with the director and has not reached
eighteen years of age; or

(d) a parent of the director.

124. (l) In this Part, a director is connected with a
body corporate if, but only if, the director and the
persons connected with the director together-

(a) are interested in shares comprised in the equity
share capital of the body corporate of a
nominal value equal to at least twenty percent
of that share capital; or

(b) are entitled to exercise or control the exercise
of more than twenty percent of the voting
power at any general meeting of that body.

(3) The rules set out in the First Schedule apply for
the purposes of this section.

(4) A reference in this section to voting por,ver the
exercise of which is controlled by a director includes
voting power whose exercise is controlled by a body
colporate controlled by the director.

(5) Shares in a company held as treasury shares,
and any voting rights attached to those shares, are to be
disregarded for the purposes of this section.

(6) To avoid circularity in the application of
section I22-

(a) a body corporate rvith which a director is
connected is not, for the purposes of this
section, connected with the director unless it is
also connected with the director because of
subsection ( I Xc) or (d) of that section; and

(b) a trustee of a trust the beneficiaries of rvhich
include (or may include) a body corporate with
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which a director is connected is not, for the
purposes of this section, connected with a
director only because of that fact.

125. (1) For the purposes of this Part, a director of
a company is taken to control a body corporate if, but
only if-

(a) the director or any person connected with the
director-

(i) has an interest in any part of the equity
share capital of that body; or

(ii) is entitled to exercise or control the
exercise of any part of the voting power at
any general meeting of that body; and

(b) the director, the persons connected with the
director and the other directors of that
company, together-

(i) are interested in more than fifty percent of
that share capital; or

(ii) are entitled to exercise or control the
exercise of more than fifty percent of that
voting power.

\2) The rules set out in the First Schedule
(references to interest in shares or debentures) apply for
the purposes of this section.

(3) A reference in this section to voting power the
exercise of which is controlled by a director includes
voting power whose exercise is controlled by a body
corporate controlled by the director.

(4) Shares in a company held as treasury shares,
and any voting rights attached to those shares, are to be
disregarded for the purposes of this section.

(5) To avoid circularity in the application of
section 122-

(a) a body corporate with which a director is
connected is not, for the purposes of this
section, connected with the director unless it is
also connected with the director because of
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subsection (l Xc) or (d) of that section
(connection as trustee or partner); and

(b) a trustee of a trust the beneficiaries of which
include (or may include) a body corporate with
which a director is connected is not, for the
purposes of this section, connected with a

director only because of that fact.

126. For the purposes of this Part-
(a) bodies corporate are associated if one is a

subsidiary of the other or both are subsidiaries
of the same body corporate; and

(b) companies are associated if one is a subsidiary
of the other or both are subsidiaries of the same
body corporate.

127. A reference in this Part to a company's
constitution includes -

(a) any resolution or other decision made in
accordance with the constitution; and

(b) any decision by the members of the company,
or a class of members, that is, because of any
enactment or rule of law, treated as equivalent
to a decision by the company.

Division 2-Appointment and
under this Part

128.(l) A private company
least one director.

removal of directors

is required to have at

(2) A public company is required to have at least
two directors.

129. (1) A company is required to have at least one
director who is a natural person.

(2) Subsection (1) is complied with if the office of
director is held by a natural person as a corporation sole
or otherwise by holding a specified office.

130. (1) On forming the opinion that a company is
in breach of section 128 or 129, the Registrar may give
the company a direction in accordance with subsection
(2).
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(2) A direction is in accordance with this
subsection if it specifies-

(a) the statutory requirement of which the
company appears to be in breach;

(b) the action that the company is required to take
in order to comply with the direction;

(c) the period within which the company is
required to comply with the direction; and

(d) the consequences of the company failing to
comply with the direction.

(3) The period referred to in subsection (2)(c) may
not be shorter than one month, or longer than three
months, after the date on which the direction is given.

(4) A company that is in breach of section 128 or
129 shall comply with the direction given by the
Registrar by-

(a) making the necessary appointment or
appointments; and

(b) giving notice of the appointment under section
t39,

before the end of the period specified in the
direction.

(5) If the company has already made the necessary
appointment or appointments, it shall comply with the
direction by giving notice of the appointment under
section 139 before the end of the period specified in the
direction.

(6) If a company fails to comply with a direction
given under this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(7) If, after a company or any of its officers is
convicted of an offence under subsection (6), the
company continues to fail to comply with the direction,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
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a fine not exceeding fifty thousand shillings for each
such offence.

131. (1) A person who has not reached eighteen
years of age may not be appointed to be a director of a
company.

(2) An appointment made in contravention of
subsection (1) is void.

132. (l) A public company shall ensure that at a
general meeting of the company a motion for the
appointment of two or more persons as directors of the
company by a single resolution is moved only if a
resolution that it should be so moved has first been
agreed to by the meeting without any vote being cast
against it.

(2) A resolution moved in contravention of
subsection (1) is void, whether or not any objection to its
being so moved was made at the relevant time.

(3) If such a resolution is passed, any provision of
the company's constitution for the automatic re-
appointment of retiring directors in default of another
appointment does not apply.

(4) For the purposes of this section, a motion for
approving a person's appointment, or for nominating a
person for appointment, is taken to be a motion for the
person's appointment.

133. (1) A company that is a quoted company or a
public interest company shall establish and appoint a

board nomination committee on which at least two thirds
of its members are shareholders of the company and
together represent two thirds of the share capital of the
company.

(2) A company's board nomination committee is
responsible for nominating candidates for appointment to
the company's board of directors.

(3) A person who is employed by a quoted
company is not eligible to be appointed as a member of
the board nomination committee.

(4) In this section, "public interest company"
means a company that has responsibility for receiving,
handling or spending public funds.
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134. (1) The acts of a director are valid even if it is validitv or

later discovered that- ff:il:,,
(a) the appointment of the director was defective;

or

(b) the director-
(i) was disqualified from holding office;

(ii) had ceased to hold office; or

(iii) was not entitled to vote on the relevant
matter.

(2) The acts of a director are valid even if the
resolution for director's appointment is void under
section132.

135. (1) Every company shall keep a register of its
directors.

(2) A company shall ensure that its register of
directors complies with sections 136 and 137 .

(3) A company shall keep its register of directors
open for inspection at its registered office or at some
other place prescribed or authorised by the regulations.

(4) A company shall ensure that its register of
directors is kept open during its ordinary hours of
business for inspection by-

(a) any member of the company without charge;
and

(b) any other person on payment of a fee (if any)
not exceeding the amount prescribed for the
purposes of this subsection.

(5) If a company refuses to allow a person to
inspect the register, that person may apply to the Court
for an order under subsection (6).

(6) If, on the hearing of an application made under
subsection (5), the Court is satisfied that the company's
refusal was without justification, it shall make an order
directing the company to allow the applicant or the
applicant's representative to inspect the company's
register and, if it does so, it may make a further order
directing the company to pay the applicant's costs in the
matter.
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(7) If a company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding one million shillings

(8) If, after a company or any of its officers is
convicted of an offence under subsection (1), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding one
hundred thousand shillings fbr each such offence.

136. (1) A company's register of directors is
required to contain the following particulars in respect of
a director who is a natural person -

the person's name and any former name;

a service address;

the country or state (or part of Kenya) in which
the person is usually resident;

the person's nationality;

the person's business occupation (if any);

the person's date of birth.

For the purposes of this section-
"name" means a person's forename and
surname; and

(b) "former name" means a name by which the
natural person was formerly known for
business purposes.

(3) If a person is or was formerly known by more
than one such name, each of them has to be stated.

(4) It is not necessary for the register of directors
to contain particulars of a former name if the former
name-

(a) was changed or disused before the person
attained the age of eighteen years; or

(b) has been changed or disused for twenty years
or more.
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(5) A person's service address may be stated to be
"The company's registered office".

l37.lf a director of a company is a body corporate,
a company's register of directors is required to contain
the following particulars in respect of the body-

(a) the body's corporate name;

(b) the registered or principal office of the body;

(c) particulars of-
(i) the legal form of the body and the law by

which it is governed; and

(ii) if applicable, the register in which it is
entered (including details of the country
or territory) and its registration number in
that register.

138. (1) Every company shall keep a register of
directors' residential addresses that contains the usual
residential address of each of the company's directors.

(2) If a director's usual residential address is the
same as the director's service address (as stated in the
company's register of directors), the register of directors'
residential addresses need only contain an entry to that
effect.

(3) Subsection (2) does not apply if the director's
sertlbe address is stated to be "The company's registered
office".

(4) If a company fails to comply with subsection
(1), the company, and each officer of the company who
is in default, commit and offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with subsection (1),
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each
such offence.
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(6) This section applies only to directors who are
natural persons, not if the director is a body corporate.

139. (1) Within fourteen days after-
(a) a person is appointed or ceases to hold

appointment as a director of a company; or

(b) any change occurs in the particulars contained
in a company's register of directors or its
register of directors' residential addresses, the
company shall give notice to the Registrar of
the appointment, cessation of appointment or
change of particulars and of the date on which
it occurred.

(2) The company shall-
(a) include in a notice of the appointment of a new

director of the company a statement of the
particulars of that director that are required to
be included in the company's register of
directors and its register of directors'
residential addresses; and

(b) attach to or enclose with the notice a written
consent by that director to act in that capacity.

(3) If a company fails to comply with subsection
(1) or (2), the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding two hundred
thousand shillings

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding twenty
thousand shillings for each such offence.

140. (1) A company may, by ordinary resolution at
a meeting, remove a director before the end of the
director's period of office, despite anything to the
contrary in any agreement between the company and the
director.

Duty of
company to
notify
Registrar of
changes of
directors and
directors'
addresses.

Resolutions to
remove
directors from
office.



The Companies Bill, 201 5 991

(2) However, a special notice is required for a
resolution to remove a director under this section or to
appoint a person to replace the director so removed at the
meeting at which the director is removed.

(3) A person appointed to replace a director who is
removed under this section is, for the purpose of
determining the time at which the person is to retire from
office, taken to have become a director on the day on
which the director in whose place the person is appointed
was last appointed as a director.

(4) A vacancy created by the removal of a director
under this section, if not filled at the meeting at which
the director is removed, can be filled as a casual vacancy.

(5) A person who ceases to be a director continues
to be subject to the duty-

(a) to avoid conflicts of interest with regard to the
exploitation of any property, information or
opportunity that the person became aware of
while a director; and

(b) not to accept benefits from third parties with
regard to things done or omitted to be done by
that person before ceasing to be a director

(6) This section does not-
(a) deprive a person removed under it of

compensation or damages payable in respect of
the termination of the person's appointment as
director; or

(b) limit any power to remove a director that may
exist apart from this section.

Division 3-Directors' duties

141. (l) The general duties specified in this
Division are owed by a director of a company to the
company.

(2) A person who ceases to be a director continues
to be subject to-

(a) the duty in section 147 with respect to the
exploitation of any property, information or
opportunity of which the person became aware
while a director; and

Scope and
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(b) the duty in section 148 with respect to things
done or omitted by the person before ceasing to be a
director,

and to that extent those duties apply to a former
director as they do to a director.

(3) The general duties of directors are based on
common law rules and equitable principles that apply in
relation to directors and have effect in place of those
rules and principles with respect to the duties owed to a
company by a director.

(4) The general duties of directors are to be
interpreted and applied in the same way as common law
rules or equitable principles, and those interpreting and
applying those rules and principles are required to have
regard to the corresponding common law rules and
equitable principles.

142. (l) On receipt of notice of a motion for a
resolution to remove a director under section 140, the
company shall send a copy of the notice to the director
concerned.

(2) The director, whether or not a member of the
company may be heard on the discussion of the motion at
the meeting.

(3) Subsection (4) applies when notice is given of
a proposed resolution to remove a director under section
t4t.

(4) Within twenty-one days after the notice is
given, the director may make, with respect to the motion
representations in writing to the company and request
that the members of the company be notified of the
director' s representations.

(5) On receipt of any such a request, the company
shall, unless the representations are received by it too late
for it to do so-

(a) in any notice of the resolution given to
members of the company, state the fact of the
representations having been made; and

(b) send a copy of the representations to every
member of the company to whom notice of the

Director's
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meeting is sent, whether before or after receipt
of the representations by the company.

(6) If a copy of the representations is not sent as

required by subsection (5) because the representations
were received too late or because of the company's
default, the director may orally require the
representations to be read out at the meeting.

(1) If the company or a person affected claims that
the representations made by the director contain
defamatory matter, the company or the person may apply
to the Court for an order under subsection (9).

(8) The director is entitled to be served with a copy
of such an application and to be heard at the hearing of
the application by the Court.

(9) On the hearing of such an application, the
Court shall, if satisfied that the representations of the
director contain defamatory matter, make an order that
they need not be sent out to the company's members and
need not be read out at the meeting, but if not so
satisfied, it shall dismiss the application.

(10) If the Court has made an order under
subsection (9)-

(a) copies of the director's representations need
not be sent out to the company's members; and

(b) those representations need not be read out at
the meeting.

143. A director of a company shall-
(a) act in accordance with the constitution of the

company; and

(b) only exercise powers for the purposes for
which they are conferred.

144. (I) A director of a company shall act in the
way in which the director considers, in good faith, would
promote the success of the company for the benefit of its
members as a whole, and in so doing the director shall
have regard to-

(a) the long term consequences of any decision of
the directors;

Duty of
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(b) the interests of the employees of the company;

(c) the need to foster the company's business
relationships with suppliers, customers and
others;

(d) the impact of the operations of the company on
the community and the environment;

(e) the desirability of the company to maintain a
reputation for high standards of business
conduct; and

(f) the need to act fairly as between the directors
and the members of the company.

(2) If, or to the extent that, the purposes of the
company consist of or include purposes other than the
benefit of its members, subsection (1) has effect as if the
reference to promoting the success of the company for
the benefit of its members were to achieving those
purposes.

(3) The duty imposed by this section has effect
subject to any law requiring directors, in certain
circumstances, to consider or act in the interests of
creditors of the company.

145. (1) A director of a company shall exercise
independent judgment.

(2) The duty under subsection (1) is not infringed
by the director acting-

(a) in accordance with an agreement duly entered
into by the company that restricts the future
exercise of discretion by its directors; or

(b) in a way authorised by the constitution of the
company.

146.In performing the functions of a director, a
director of a company shall exercise the same care, skill
and diligence that would be exercisable by a reasonably
diligent person with-

(a) the general knowledge, skill and experience
that may reasonably be expected of a person
carrying out the functions performed by the
director in relation to the company; and
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(b) the general knowledge, skill and experience
that the director has.

147. (l)A director of a company shall avoid a

situation in which the director has, or can have, a direct
or indirect interest that conflicts, or may conflict, with
the interests of the company.

(2) Subsection (1) applies in particular to the
exploitation of any property, information or opportunity,
and it does not matter whether the company could take
advantage of the property, information or opportunity.

(3) The duty of a director under subsection (1) is
not infringed-

(a) if the situation cannot reasonably be regarded
as likely to give rise to a conflict of interest; or

(b) if the matter has been authorised by the other
directors.

(4) An authorisation under subsection (3)(b) may,
in the case of a private company, be given by the
directors by the matter concerned being proposed to and
authorised by them, so long as nothing in the company's
constitution invalidates the giving of such an
authorisation.

(5) An authorisation under subsection (3)(b) may,
in the case of a public company, be given by the directors
of the company by the matter concerned being proposed
to and authorised by them, but only if the company's
constitution includes a provision enabling the directors to
give such an authorisation and the directors comply with
the requirements of the provision.

(6) An authorisation given under subsection (3Xb)
is effective only if-

(a) any requirement relating to the quorum at the
meeting at which the matter is considered is
satisfied without counting the director
concemed or any other interested director; and

(b) the matter was agreed to without that director
or any other interested director voting.

(7) Any reference in this section to a conflict of
interest includes references to a conflict of interest and
duty and to a conflict of duties.
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148. (1) A person who is a director of a company
shall not accept a benefit from a third party if the benefit
is attributable-

(a) to the fact that the person is a director of the
company;or

(b) to any act or omission of the person as a
director.

(2) Benefits received by a director from a person
by whom his or her services (as a director or otherwise)
are provided to the company are not regarded as

conferred by a third party.

(3) The duty imposed by subsection (l) is not
infringed if the acceptance of the benefit cannot
reasonably be regarded as likely to give rise to a conflict
of interest.

(4) A reference in this section to a conflict of
interest includes a conflict of interest and duty and a
conflict of duties.

(5) A person who contravenes subsection (1)
commits an offence and is liable on conviction to a fine
not exceeding one million shillings.

(6) On the conviction of a person for an offence
under subsection (2), the benefit or its equivalent
accepted by the person under subsection (1) is forfeited
to the company.

(7) In this section, "third party" means a person
other than the company, an associated body corporate or
a person acting on behalf of the company or an
associated body corporate.

149.(l) The consequences of breach (or
threatened breach) of the general duties of directors set
out in this Division are the same as would a-pply if the
corresponding common law rule or equitable principle
applied.

(2) Those duties (with the exception of the duty set
out in section 146) arc enforceable in the same way as

any other fiduciary duty owed to a company by its
directors.
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150. Except as otherwise provided, more than one
of the general duties may apply to a director in any given
case.

lsl. (1) rf-
(a) section I4l is complied with by authorisation

by the directors; or

(b) section 152 is complied with, the transaction or
arrangement is not liable to be set aside
because of any common law rule or equitable
principle requiring the consent or approval of
the members of the company.

(2) Subsection (1) does not affect the operation of
any enactment, or provision of the company's
constitution, that requires any such consent or approval.

(3) The application of the general duties to a
director is not affected by the fact that the case also falls
within Division 5, except that if that Division applies
and-

(a) approval is given under that Division; or

(b) the matter is one as to which it is provided that
approval is not needed, it is not necessary also
for the director to comply with section 147 or
t48.

(4) Compliance by a director with the general
duties does not remove the need for approval under any
applicable provision of Division 5.

(5) The general duties applicable to directors-
(a) have effect subject to any rule of law enabling

the company to give authority, specifically or
generally, for anything to be done (or omitted)
by the directors, or any of them, that would
otherwise be a breach of duty; and

(b) if the company's articles contain provisions for
dealing with conflicts of interest-are not
infringed by anything done or omitted to be
done by the directors (or by any of them) in
accordance with those provisions.

(6) Except as provided by this section, the general
duties of directors have effect (except as otherwise
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provided or the context otherwise requires) irrespective
of any other enactment or rule of law.

Division 4-Declaration of interest in existing
transaction or arrangement

152.(1) If a director of a company is in any way,
directly or indirectly, interested in a proposed transaction
or affangement with the company, or in a transaction or
iurangement that the company has already entered into,
the director shall declare the nature and extent of that
interest-

(a) to the other directors; and

(b) if the company is a public company, to the
members of the company.

(2) If, in the case of a public company, a proposed
transaction or affangement with the company, or a

transaction or arrangement that the company has already
entered into, is for an amount, or for goods or services
valued at an amount, that exceeds ten percent of the
value of the assets of the company, the declaration shall
also be made to the members of the company either-

(a) at a general meeting of the company; or

(b) by notice given to the members in accordaqce
with section 153.

(3) A declaration is not effective for the purpose of
subsection (2) unless the valuation of the goods or
services and the valuation of the assets of the company
are certified by the company's auditors as being the true
market value of those goods or services and those assets.

(4) If a declaration of interest under this section, is
inaccurate or incomplete, the director shall make a
further declaration.

(5) A director shall make a declaration required by
this section before the company enters into the
transaction or arrangement concemed.

(6) This section does not require a director to make
a declaration of an interest if the director-

(a) is not aware of the interest; or

(b) is not aware of the transaction or arrangement
to which the interest relates.

Duty to
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(7) For the purpose of subsection (6), a director is
taken to be aware of matters of which the director ought
reasonably to be aware.

(8) A director need not declare an interest under
this section-

(a) if it cannot reasonably be regarded as likely to
give rise to a conflict of interest;

(b) if, or to the extent that, the other directors are
already aware of it, and for this purpose the
other directors are treated as being aware of
anything which they ought reasonably to be
aware;or

(c) if, or to the extent that, it concerns terms of the
director's service contract that have been or are
to be considered-

(i) by a meeting of the directors; or

(ii) by a committee of the directors appointed
for the purpose under the constitution of
the company.

(9) For the purpose of subsection (8)(b), the other
directors are treated as being aware of anything of which
they ought reasonably to be aware.

(10) A director who contravenes this section
commits an offence and is liable on conviction to a fine
not exceeding one million shillings.

153. (1) A director who is required to make a
declaration of interest shall give a notice to the other
directors.

(2) The director may give the notice in hard copy
form or, if the recipient has agreed to receive it in
electronic form, in an agreed electronic form.

(3) A notice required by subsection (1) may be
given-

(a) by hand orby post; or

(b) if the recipient has agreed to receive such
notices by electronic means, by the agreed
electronic means.
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(4) If a director declares an interest by notice given
in accordance with this section-

(a) the making of the declaration forms part of the
proceedings at the next meeting of the directors after the
notice is given; and

(b) section 2Il applies as if the declaration had
been made at that meeting.

154. (1) A general notice given in accordance with
this section is a sufficient declaration of interest in
relation to the matters to which it relates.

(2) A general notice is a notice given to
directors of a company that the director giving
notice-

(a) has an interest as a member, officer, employee
or otherwise in a specified body corporate or
firm and is to be regarded as interested in any
transaction or arrangement that may, after the
date of the notice, be made with that body
corporate or firm; or

(b) is connected with a specified person, other than
a body corporate, and is to be regarded as

interested in any transaction or arrangement
that may, after the date of the notice, be made
with that person

(3) A general notice is not effective unless it states
the nature and extent of the director's interest in the body
corporate or firm or the nature of the director's
connection with the person.

(4) A general notice is not effective unless-
(a) it is given at a meeting of the directors; or

(b) the director takes reasonable steps to ensure
that the notice is brought to the attention of the
directors and read aloud at the next meeting of
the directors after it is given.

155. (1) If a declaration of interest under section
152 is required of a sole director of a company that is
required to have more than one director-

(a) the company shall record the declaration in
writing;

the
the
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(b) the making of the declaration forms part of the
proceedings at the next meeting of the directors
after the notice is given; and

(c) section 211 applies as if the declaration had
been made at that meeting.

(2) This section does not affect the operation of
section 194.

Division 5-Transactions with directors
requiring approval of members

156. (1) In this Division, "credit transaction"
means a transaction under which one party (a creditor)-

(a) supplies any goods under a hire-purchase
agreement, a conditional sale agreement or
retention of title agreemen|

(b) leases or hires goods in return for periodical
payments;

(c) otherwise disposes supplies goods or services
on the terms that payment (whether in a lump
sum or by means of periodical payments or
otherwise) is to be deferred;

(d) sells land on terms under which the buyer will
mortgage the land to the seller or a third
person;

(e) leases land; or

(0 otherwise disposes of land on the terms that
payment (whether in a lump sum or by means
of periodical payments or otherwise) is to be
deferred.

(2) In subsection (1), a reference to the person for
whose benefit a credit transaction is entered into is to the
person to whom goods, land or services are supplied,
sold, leased, hired or otherwise disposed ofunder the
transaction.

(3) In subsection (1) and (2)-
(a) "conditional sale agreement" means a contract

or agreement under which a buyer takes
possession of goods but the title to the goods
and the right to repossess them remains with

Defrnrtron of
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the seller until the buyer has paid the full
purchase price for the goods; and

(b) "services" means anything other than goods or
land.

157. (1) For the purposes of this Division, a quasi-
loan is a transaction

under which one party (a creditor) -
(a) agrees to pay. or pays otherrvise than in

accordance with an agreement, an amount for
another person (a borrower), or

(b) agrees to reimburse, or reimburses otherwise
than in accordance with an agreement,
expenditure incurred by another party for
another person (also a borrower) -
(i) on terms that the borrower, or a third

person on the borrower's behalf, will
reimburse the creditor; or

(ii) in circumstances giving rise to a liability
on the borrower to reimburse the creditor.

(2) A reference in subsection (1) to the person to
whom a quasi-loan is made is a reference to the
borrower.

(3) The liabilities of the borrower under a quasi-
loan include the liabilities of any person who has agreed
to reimburse the creditor on behalf of the borrower.

158.(1) This section applies to a contract under
which the employment of a person as a director of a

company is guaranteed-

(a) with the company; or

(b) if the person is the director of a holding
company-rvithin the group that comprises the
company and its subsidiaries.

for a period exceeding, or that could exceed, two
years.

(2) A company may not enter into such a contract
unless it has been approved-

(a) by resolution of the members of the company;
and
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(b) in the case of a director of a holding company,
by a resolution of the members of that
company.

(3) The guaranteed term of a director's
employment is-

(a) the period (if any) during which the director's
employment-
(i) is to continue, or could be continued,

otherwise than at the instance of the
company, whether under the original
contract or under a new contract entered
into under it: and

(ii) cannot be terminated by the company by
notice, or can be so terminated only in
specified circumstances ; or

(b) in the case of employment that can be
terminated by the company by notice-the
period of notice required to be given,

or, in the case of employment having a period
within paragraph (a) and a period within
paragraph (b), the a99regate of those periods.

(4) If, more than six months before the end of the
guaranteed term of a director's employment, the
company enters into a further service contract, otherwise
than in accordance with a right conferred, by or under the
original contract, on the other party to it, this section
applies as if there were added to the guaranteed term of
the new contract the unexpired period of the guaranteed
term of the original contract.

(5) A resolution approving a contract to which this
section applies may not be passed unless a memorandum
setting out the proposed contract is made available to
members-

in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to member or

in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-

(a)

(b)
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(i) at the company's registered office for not
less than fourteen days ending with the
date of the meeting; and

(ii) at the meeting itself.

(6) An approval is not required to be given under
this section by the members of a body corporate that-

(a) is not a company registered under this Act: or

(b) is a wholly-orvned subsidiary of another body
corporate.

(1) In this section. "employment" means any
employment under a director's service contract.

(8) If a company agrees to a provision in the
contract in contravention of this section-

(a) the contract is void to the extent of the
contravention; and

(b) the contract is taken to include a term entitling
the company to terminate it at any time by
giving reasonable notice.

159. (l ) A company may not enter into an

arrangement under which -
(a) a director of the company or of its holding

company, or a person connected with such a
director, acquires or is to acquire from the
company (directly or indirectly) a substantial
non-cash asset; or

(b) the company acquires or is to acquire a

substantial non-cash asset (directly or
indirectly) from such a director or a person so

connected, unless the arrangement has been
approved by a resolution of the members of the
company or is conditional on such an approval
being obtained.

(2) If the director or connected person is a director
of the company's holding company or is a person
connected lvith such a director. the arrangement also
needs to have been approved by a resolution of the
members of the holding company or be conditional on
such an approval being obtained.
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(3) A company is not subject to a liability only
because it has failed to obtain an alrproval required by
this section.

(4) An approval is not required to be obtained
under this section from the members of a bodv
corporate-

(a) that is not a company registered under this Act;
or

(b) that is a wholly-owned subsidiary of another
body corporate.

(5) For the purposes of this section-
(a) an arrangement involving more than one non-

cash asset; or

(b) an arrangement that is one of a series involving
non-cash assets, is to be treated as if it involved
a non-cash asset of a value equal to the
aggregate value of all the non-cash assets
involved in the arrangement, or the series.

(6) This section does not apply to a transaction so
far as it relates-

(a) to anything to which a director of a company is
entitled under the director's service contract: or

(b) to payment for loss of office as defined in
section 181 .

(7) For the purpose of this section, an asset is a
substantial non-cash asset if its value-

(a) exceeds ten per cent of the company's asset
value and is more than five million shillings; or

(b) exceeds ten million shillings.

(8) For the purpose of subsection (7), a company's
asset value at any time is-

(a) the value of the company's net assets

determined by reference to its most recent
statutory financial statement; or

(b) if no such statement has been prepared-the
amount of the company's called-up share
capital.
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(9) For the purpose of subsection (8)-
(a) a company's statutory financial statement is its

annual financial statement as prepared in
accordance with Part XXVI and

(b) its most recent sta0rtory financial statement is
that in relation to which the time for sending it
to members is most recent.

(10) Whether a non-cash asset is substantial for the
purposes of this section is to be determined as at the time
when relevant arrangement is entered into.

160. An approval is not required to be obtained Exceptron ror

under section 150- ffiil:flt:..
(a) for a transaction between a company and a :HtH,::.,*

person as a member of the company; or

(b) for a transaction between-

(i) a holding company and its wholly-owned
subsidiary; or

(ii) two wholly-owned subsidiaries of the
same holding company.

16f . (1) This section applies to a company- f;":l'* ''
(a) that is in liquidation, unless the liquidation is a companv rn

members' ublurtu.y liquidation; or Il;::*'"" "'

(b) that is under administration. administratron

(2) An approval is not required to be obtained
under section 159-

(a) from the members of a company to which this
section applies; or

(b) for an arrangement entered into by a company
to which this section applies.

162.(1) An approval is not required to be obtained 3::t1,.:l_t:l_
under section 159 

- ior a transaction on an approved ::1T;':$'*
securities exchange that is effected by a director, or a rnvestment

person connected with the director, through the agency of exchange

a person who, in relation to the transaction, acts as an
independent broker.

(2) For the purposes of this section, "independent
broker" means a person who, independently of the
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director or any person connected with the director,
selects the person with whom the transaction is to be
effected.

163. (1) An arrangement entered into by a
company in contravention of section 159 and any
transaction entered into in accordance with the
arrangement (whether by the company or any other
person) is voidable at the instance of the company,
unless -

(a) restitution of any money or other asset that was
the subject matter of the arrangement or
transaction is no longer possible;

(b) the company has been indemnified in
accordance with this section by other persons
for the loss or damage suffered by it; or

(c) rights acquired in good faith, for value and
without actual notice of the contravention by a
person who is not a party to the arrangement or
transaction would be affected by the avoidance.

(2) Whether or not the arrangement or any such
transaction has been avoided, each of the persons
specified in subsection (3) is liable-

(a) to account to the company for any gain that the
person has made (directly or indirectly) as a
result of the arrangement or transaction; and

jointly and severally with any other person so
liable under this section, to indemnify the
company for any loss or damage resulting from
the arrangement or transaction.

The persons so liable are-
any director of the company or of its holding
company with whom the company entered into
the arrangement in contravention of section
1 59:

any person with whom the company entered
into the arrangement in contravention of that
section who is connected with a director of the
company or of its holding company;
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(c) the director of the company, or of its holding
company, with whom any such person is
connected; and

(d) any other director of the company who
authorised the arrangement, or a transaction
entered into in accordance with such an
arrangement.

(4) Subsections (2) and (3) are subject to
subsections (5) and (6).

(5) A director of a company, or of its holding
company, is not, in relation to an arrangement entered
into by the company in contravention of section 159 with
a person connected with the director, liable because of
subsection (3)(c) if the director shows that all reasonable
steps were taken by the director to ensure that the
company did not contravene that section.

(6) A person so connected is not liable because of
subsection (3Xb) if the person shows that, at the time the
arrangement was entered into, the person was unaware of
the relevant circumstances constituting the contravention.

(7) A director is not liable because of subsection
(3Xd) if the director shows that, at the time the
arrangement was entered into, the director was unaware
of the relevant circumstances constituting the
contravention.

(8) This section does not preclude the operation of
any other enactment or rule of law under which the
arrangement or transaction could be questioned, or any
liability to the company could arise.

164. (1) If a transaction or arrangement is entered
into by a company in contravention of section 159 but,
within a reasonable period, it is affirmed-

(a) in the case of a contravention of subsection (1)
of that section-by resolution of the members
of the company; and

(b) in the case of a contravention of subsection (2)
of that section-by resolution of the members
of the holding company, the transaction or
arrangement can no longer be avoided under
section 163.

Property
transactrons:
effect of
subsequent
affrrmatron.



The Compunies Bill, 2015 r009

(2) A period that exceeds three months is not a
reasonable period for the purposes of subsection (l).

165. (l) A company may not-
(a) make a loan to a director of the company or of

its holding company, or

(b) give a guarantee or provide security in
connection with a loan made by any person to
such a director, unless the transaction has been
approved by a resolution of the members of the
company.

(2) If the director is a director of the company's
holding company, the transaction also needs to have been
approved by a resolution of the members of the holding
company.

(3) A resolution approving a transaction to which
this section applies can be passed only if a memorandum
setting out the matters referred to in subsection (4) is
made available to members-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the member;
or

(b) in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-
(i) at the company's registered office for not

less than fourteen days ending with the
day before the date of the meeting; and

(ii) at the meeting itself.

(4) The matters to be disclosed are-
(a) the nature of the transaction;

(b) the amount of the loan and the purpose for
which it is required; and

(c) the extent of the company's liability under any
transaction connected with the loan.

Loans to
directors to be

approved by
members
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(5) An approval is not required to be obtained
under this section from the members of a body
corporate-

(a) that is not a company registered under this Act;
or

(b) that is a wholly-owned subsidiary of another
body corporate.

166.(l) This section applies to a company that
is-

(a) a public company; or

(b) a company associated with a public company.

(2) A company to which this section applies may
not-

(a) make a quasi-loan to a director of the company
or of its holding company; or

(b) give a guarantee or provide security in
connection with a quasi-loan made by any
person to such a director, unless the transaction
has been approved by a resolution of the
members of the company.

(3) If the director is a director of the company's
holding company. the transaction also needs to have been
approved by a resolution of the members of the holding
company.

(4) A resolution approving a transaction referred to
in subsection (2) can be passed only if a memorandum
setting out the matters referred to in subsection (5) is
made available to members-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the member;
or

(b) in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-

(i) at the company's registered office for not less
than fourteen days ending with the date of the meeting;
and

Quasr-loans to
drrectors
requrrement of
members'
approval
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(ii) at the meeting itself.

(5) The matters to be disclosed are-
(a) the nature of the transaction;

(b) the amount of the quasi-loan and the purpose
for which it is required; and

(c) the extent of the company's liability under any
transaction connected with the quasi-loan.

(6) An approval is not required to be obtained
under this section from the members of a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

167. (l) This section applies to a company that
is-

(a) a public company: or

(b) a company associated with a public company.

(2) A company to which this section applies may
not-

(a) make a loan or quasi-loan to a person
connected with a director of the company or of
its holding company; or

(b) give a guarantee or provide security in
connection with a loan or quasi-loan made by
any person to a person connected with such a
director, unless the transaction has been
approved by a resolution of the members of the
company.

(3) If the connected person is a person connected
with a director of the company's holding company, the
transaction also needs to have been approved by a

resolution of the members of the holding company.

(4) A resolution approving a transaction to which
this section applies can be passed only if a memorandum
setting out the matters referred to in subsection (5) is
made available to members-

l0ll
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(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the member:
and

(b) in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-

(i) at the company's registered office for not less
than fourteen days ending with the day before
the date of the meeting; and

(ii) at the meeting itself.

(5) The matters to be disclosed are-
(a) the nature of the transaction;

(b) the amount of the loan or quasi-loan and the
purpose for which it is required; and

(c) the extent of the company's liability under any
transaction connected with the loan or quasi-
loan.

(6) An approval is not required to be obtained
under this section from the members of a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

f68. (1) This section applies to a company that
is-

(a) a public company; or

(b) a company associated with a public company.

(2) A company to which this section applies may
not-

(a) enter into a credit transaction as creditor for the
benefit of a director of the company or of its
holding company; and a person connected with
such a director; or

(b) a transaction involving the giving of a
guarantee or the provision of security in

Credrt
transactions.
requirement of
members'
approval,
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connection with a credit transaction entered
into by a person for the benefit of such a
director, or a person connected with such a
director. unless the transaction has been
approved by a resolution of the members of the
company.

(3) If the director or connected person is a director
of its holding company or a person connected with such a

director. the transaction also needs to have been
approved by a resolution of the members of the holding
company.

(4) A resolution approving a transaction to which
this section applies can be passed only if a memorandum
setting out the matters referred to in subsection (5) is
made available to members-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to him:

(b) in the case of a resolution at a meeting-by
being made available for inspection by
members of the company both-
(i) at the company's registered office for not

less than fourteen days ending with the
day before the date of the meeting; and

(ii) at the meeting itself.

(5) The matters to be disclosed are-
(a) the nature of the transaction;

(b) the value of the credit transaction and the
purpose for which the land, goods or services
sold or otherwise disposed of, leased, hired or
supplied under the credit transaction are
required, and

(c) the extent of the company's liability under any
transaction connected with the credit
transaction.

(6) An approval is not required to be obtained
under this section from the members of a body corporate
that-
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(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

f69. (l) A company may not-
participate in an arrangement under which-
(i) another person enters into a transaction

that, if it had been entered into by the
company, would have required approval
under this Actl and

(ii) that person, in accordance with the
arrangement, obtains a benefit from the
company or a body corporate associated
with it: and

arrange for the assignment to it. or assumption
by it, of any rights, obligations or liabilities
under a transaction that, if it had been entered
into by the company, would have required such
an approval, unless the arrangement has been
approved by a resolution of the members of the
company.

(2) If the director or connected person for whom
the transaction is entered into is a director of its holding
company or a person connected with such a director. the
arrangement also needs to have been approved by a

resolution of the members of the holding company.

(3) A resolution approving an arrangement to
which this section applies can be passed only if a
memorandum setting out the matters referred to in
subsection (4) is made available to members-

(a) in the case of a written resolution-by being
sent or submitted to ev€ry eligible member at
or before the time at which the proposed
resolution is sent or submitted to him;

(b) in the case of a resolution at a meeting- by
being made available for inspection by
members of the company both-
(i) at the company's registered office for not

less than fourteen days ending with the
day befbre the date of the meeting; and

(a)
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(ii) at the meeting itself.

(4) The matters to be disclosed are-
(a) the matters that would have to be disclosed if

the company were seeking approval of the
transaction to which the arrangement relates:

(b) the nature of the arrangement; and

(c) the extent of the company's liability under the
arrangement or any transaction connected with
ir.

(5) An approval is not required to be obtained
under this section from the members of a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

(6) In determining for the purposes of this section
whether a transaction is one that would have required
approval under section 165, 166, 16l or 168 if it had
been entered into by the company, the transaction is
taken to have been entered into on the date of the
arrangement.

170. (1) An approval is not required under section
165, 166, 16l or 16l for anything done by a company-

(a) to provide a director of the company or of its
holding company, or a person connected with
any such director, with funds to meet
expenditure incurred or to be incurred by the
director-

(i) for the purposes of the company; and

(ii) for the purpose of enabling the director
properly to perform the director's duties as an officer of
the company; and

(b) to enable any such person to avoid incurring
such expenditure.

(2) This section does not authorise a company to
enter into a transaction if the aggregate of-

(a) the value of the transaction: and

r0l5
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(b) the value of any other relevant transactions or
arrangements,

exceeds ten million shillings.

171. (l) An approval is not required under section Excepttonror

165, 166, 16'7 or 168 ior anything done by a company- ::ffi.t'j}*'^
(a) to provide a director of the company or of its proceedtngs

holding company with funds to meet expenditure
incurred or to be incurred by the director-

(i) in defending any criminal or civil
proceedings in connection with any
alleged negligence, default, breach of duty
or breach of trust by the director in
relation to the company or an associated
company; and

(ii) in connection with an application for
relief; or

(b) to enable any such director to avoid incurring
such expenditure, if it is done on the terms
prescribed by subsection (2).

(2) The terms prescribed are-
(a) that the loan is to be repaid. or any liability of

the company incurred under any transaction
connected with the thing done is to be
discharged, if-
(i) the director is convicted in the

proceedings:

(ii) judgment is given against the director in
the proceedings; and

(iii) the Court refuses to grant the director
relief on the application; and

(b) that it is to be so repaid or discharged not later
than-
(i) the date on which the conviction becomes

final;

(ii) the date on which the judgment becomes
final; or

(iii) the date on which the refusal of relief
becomes final.
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(3) The reference in subsection (l)(a)(ii) to an
application for relief is to an application for relief
under-

(a) section 426 (3) and (4) in the case of
acquisition of shares by an innocent nominee;
or

(b) section 1006 in the case of honest and
reasonable conduct.

172. An approval is not required under section 165,
166,167 or 168 for anything done by a company-

(a) to provide a director of the company or of its
holding company with funds to meet
expenditure incurred or to be incurred by the
director in defending himself-
(i) in an investigation by a regulatory

authority; and

(ii) against action proposed to be taken by a
regulatory authority, in connection with
any alleged negligence, default, breach of
duty or breach of trust by the director in
relation to the company or an associated
company; and

(b) to enable any such director to avoid incurring
such expenditure.

173 (1) An approval is not required under section
165,166 or 167 for a company to make a loan or quasi-
loan, or to give a guarantee or provide security in
connection with a loan or quasi-loan, if the aggregate
of-

(a) the value of the transaction; and

(b) the value of any other relevant transactions or
arrangements, does not exceed one million
shillings.

(2) An approval is not required under section 168
for a company to enter into a credit transaction, or to give
a guarantee or provide security in connection with a
credit transaction, if the aggregate of-

(a) the value of the transaction, that is, of the credit
transaction, guarantee or security; and

Exception for
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connection
wrth regulatory
action or
investigation.

Exceptions for
minor and
business
transactions.



t0l8 The Companies Bill, 201 5

(b) the value of any other relevant transactions or
arrangements, does not exceed seven million
five hundred thousand shillings.

(3) An approval is not required under section 150
for a company to enter into a credit transaction, or to give
a guarantee or provide security in connection with a

credit transaction, if-
(a) the transaction is entered into by the company

in the ordinary course of the company's
business; and

(b) the value of the transaction is not greater, and
the terms on which it is entered into are not
more favourable, than it is reasonable to expect
the company would have offered to, or in
respect of, a person of the same financial
standing but unconnected with the company.

174. (l) An approval is not required under section
165,166 or 167 for-

(a) the making of a loan or quasi-loan to an
associated body corporate; and

(b) the giving of a guarantee or provision of
. security in connection with a loan or quasi-loan

made to an associated body corporate.

(2) An approval is not required under section
168-

(a) to enter into a credit transaction as creditor for
the benefit of an associated body corporate;
and

(b) to give a guarantee or provide security in
connection with a credit transaction entered
into by any person for the benefit of an
associated body corporate.

175. (1) An approval is not required under section
165,166 or 167 for the making of a loan or quasi-loan,
or the giving of a guarantee or provision of security in
connection with a loan or quasi-loan, by a money-lending
company if-

(a) the transaction, that is, the loan, quasi-loan,
guarantee or security, is entered into by the

Exceptions for
intra-group
transactions.

Exceptions for
money-lending
companies.
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company in the ordinary course of the
company's business; and

(b) the value of the transaction is not greater, and
its terms are not more favourable, than it is
reasonable to expect the company would have
offered to a person of the same financial
standing but unconnected with the company.

(2) A company is a money lending company for
the purpose of subsection (1) if its ordinary business
comprises or includes making loans or quasi-loans, or
giving guarantees or providing security in connection
with loans or quasi-loans.

(3) The condition specified in subsection (lxb)
does not of itself prevent a company from making a
home loan-

(a) to a director of the company or of its holding
company; and

(b) to an employee of the company, if the company
normally makes loans of that description to its
employees and the terms of the loan are no
more favourable than those on which it
normally makes such loans.

(4) For the purposes of subsection (3), "home
loan" means-

(a) a loan made for the purpose of facilitating the
purchase, for use as the only or main residence
of the person to whom the loan is made, of the
whole or part of any dwelling-house together
with any land to be occupied and enjoyed with
it;

(b) a loan made for the purpose of improving a
dwelling-house or part of a dwelling-house so
used or any land occupied and enjoyed with it;
and

(c) a loan made in substitution for a loan made for
the purpose ofparagraph (a) or (b).

176. (1) This section has effect for determining
what are "other relevant transactions or arrangements"
for the purposes of an exception to section 165,166,167
or 168.

Other relevant
transactions or
arrangements.
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(2) In subsections (3) to (6), "the relevant
exception" means the exception for the purposes of
which that exception is to be determined.

(3) Other relevant transactions or arrangements are
those previously entered into, or entered into at the same
time as the transaction or arrangement in relation to
which the conditions set out in subsections (4) to (6) are
satisfied.

(4) If the transaction or arrangement is entered
into-

(a) for a director of the company entering into it:
and

(b) for a person connected with such a director, the
conditions are that the transaction or arrangement was
entered into for that director, or a person connected with
the director, because of the relevant exception by that
company or by any of its subsidiaries.

(5) If the transaction or arrangement is entered
into-

(a) for a director of the holding company of the
company that enters into iU and

(b) for a person connected with such a director, the
conditions are that the transaction or
arrangement was (or is) entered into for that
director, or person connected with the director,
because of the relevant exception by the
holding company or by any of its subsidiaries.

(6) A transaction or arrangement entered into by a
company that at the time it was entered into-

(a) was a subsidiary of the company entering into
the transaction or arrangement; and

(b) was a subsidiary of that company's holding
company, is not a relevant transaction or
arrangement if, at the time the question arises
whether the relevant transaction or
arrangement is within a relevant exception, it is
no longer such a subsidiary.

177 , (I) For the purposes of this Division- The value of
transactions
and

1

I
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(a) the value of a transaction or arrangement is to arransements

be determined in accordance with subsections
(2) to (7); and

(b) the value of any other relevant transaction or
arrangement is taken to be the value so
determined reduced by the amount (if any) by
which the liabilities of the person for whom the
transaction or arrangement was made have
been reduced.

(2) The value of a loan is the amount of its
principal.

(3) The value of a quasi-loan is the amount, or
maximum amount, that the person to whom the quasi-
loan is made is liable to reimburse the creditor.

(4) The value of a credit transaction is the price
that it is reasonable to expect could be obtained for the
goods, services or land to which the transaction relates if
they had been supplied (at the time the transaction is
entered into) in the ordinary course of business and on
the same terms (apart from price) as they have been
supplied, or are to be supplied, under the relevant
transaction.

(5) The value of a guarantee or security is the
amount guaranteed or secured.

(6) The value of an arrangement to which section
169 applies is the value of the transaction to which the
arrangement relates.

(7) If, for whatever reason, the value of a
transaction or arrangement is not capable of being
expressed as a specific amount of money, its value is
taken to exceed five million shillings.

178. For the purposes of this Division, the person
for whom a transaction or arrangement is entered into
is-

(a) in the case of a loan or quasi-loan-the person
to whom it is made;

(b) in the case of a credit transaction-the person
to whom goods, land or services are supplied,
sold, hired, leased or otherwise disposed of
under the transaction;

The person for
whom a

transactron or
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(c) in the case of a guarantee or security-the
person for whom the transaction is made in
connection with which the guarantee or
security is entered into; and

(d) in the case of an anangement within section
169-the person for whom the transaction is
made to which the arrangement relates.

ll9.(l) This section applies to a transaction or
arrangement entered into by a company in contravention
of section 165,166,167 or 168.

(2) A transaction or arrangement to which this
section applies is voidable on the initiative of the
company, unless-

(a) restitution of any money or other asset that was
the subject-matter of the transaction or
iilrangement is no longer possible;

(b) the company has been indemnified for any loss
or damage resulting from the transaction or
arangement; and

(c) rights acquired in good faith, for value and
without actual notice of the contravention by a
person who is not a party to the transaction or
iurangement would be affected by the
avoidance.

(3) Whether or not the transaction or arrangement
has been avoided, each of the persons specified in
subsection (4)-

(a) is liable to account to the company for any gain
that the person has made directly or indirectly
by the transaction or anangement; and

(b) is jointly and severally liable with any other
person so liable under this section, to
indemnify the company for any loss or damage
resulting from the transaction or arrangement.

(4) The persons so liable are as follows-
(a) any director of the company or of its holding

company with whom the company entered into
the transaction or arrangement in contravention
of section 165, 166,168 or 169;

Loans etc.:
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(b) any person with whom the company entered
into the transaction or arangement in
contravention of any of those sections who is
connected with a director of the company or of
its holding company;

(c) the director of the company or its holding
company with whom any such person is
connected;

(d) any other director of the company who
authorised the transaction or arrangement.

(5) Subsections (3) and (4) are subject to
subsections (6) and (8).

(6) If a company has entered into a transaction
with a person connected with a director of the company,
or with a director of its holding company, in
contravention of section 167, 168 or 169, the director is
not liable because of subsection (4Xc) if the director
establishes that all practicable steps were taken to secure
the company's compliance with the section concerned.

(7) Subsection (8) applies to-
(a) a person referred to in subsection (4)(b); and

(b) a director referred to in subsection (4Xd).

(8) A person to whom this subsection applies is
not liable because of subsection(4) if the person
establishes that, at the time the transaction or
arrangement was entered into, the person was not aware,
and had no reason to be aware, of the circumstances that
constituted the contravention.

(9) This section does not preclude the operation of
any other enactment or rule of law as a result of which a
transaction or arangement to which this section applies
could be questioned, or a company involved in the
transaction or arrangement could become liable.

180.If a transaction or arrangement is entered into
by a company in contravention of section 165,166,167 ,

168 or 169 but, within a reasonable period, it is ratified-
(a) in the case of a contravention of the

requirement for a resolution of the members of
the company-by a resolution of the members
of the company; and

Loans etc.:
effect of
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(b) in the case of a contravention of the
requirement for a resolution of the members of
the company's holding company-by a
resolution of the members of the holding
company,

the transaction or arrangement can no longer be
avoided under section 179.

Division 6-Payments for loss of office

181. (1) In this Division, "payment for loss of
office" means a payment made to a director or past
director of a company-

(a) as compensation for loss of office as a director
of the company;

(b) as compensation for loss, while a director of
the company or in connection with ceasing to
hold office as such, of-
(i) any other office or employment in

connection with the management of the
affairs of the company; and

(ii) any office or employment in connection
with the management of the affairs of a

subsidiary undertaking of the company;

(c) as consideration in connection with the
director's retirement from office as such; or

(d) as consideration for or in connection with the
director's retirement or ceasing to hold office
as such, from-
(i) any other office or employment in

connection with the management of the
affairs of the company; and

(ii) any office (as director or otherwise) or
employment in connection with the
management of the affairs of any
subsidiary undertaking of the company.

(2) In this Division-
(a) a reference to compensation and consideration

include benefits otherwise than in cash; and

Payments for
loss of office
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(b) a reference to a payment has a corresponding
meaning.

(3) For the purposes of this Division-
(a) a payment to a person connected with a

director; or

(b) a payment to any person at the direction of, or
for the benefit of, a director or a person
connected with the director,

is taken to be a payment to the director.

(4) A reference in this Division to a payment by a
person includes a payment by another person at the
direction of, or on behalf of, the first-mentioned person.

182. (1) This section applies if, in connection with
a transfer of the kind referred to in section 184 or 185, a
director of the company-

(a) is to cease to hold office; and

(b) is to cease to be the holder-
(i) of any other office or employment

connection with the management of
affairs of the company; and

(ii) of any office or employment
connection with the management of
affairs of any subsidiary undertaking
the company.

(2) If in connection with any such transfer-
(a) the price to be paid to the director for shares in

the company held by the director is in excess of
the price that could at the time have been
obtained by other holders of similar shares; and

(b) any valuable consideration is given to the
director by a person other than the company,
the excess, or the money value of the
consideration, is taken for the purposes of
those sections to be a payment for loss of
office.

183. (1) A company may not make a payment for
loss of office to a director of the company unless the

in
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in
the
of

Amounts taken
to be payments
for loss of
office.

Members'
approval
required for
payment by



1026 The Companies Bill, 201 5

payment has been approved by a resolution of the
members of the company.

(2) A company may not make a payment for loss
of office to a director of its holding company unless the
payment has been approved by a resolution of the
members of the company and each of the companies that
are associated with it.

(3) A resolution approving a payment to which this
section applies can be passed only if a memorandum
setting out particulars of the proposed payment
(including the amount) is made available to the members
of the company whose approval is sought-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the director;

(b) in the case of a resolution at a meeting-by
being made available for inspection by the
members both-
(i) at the company's registered office for not

less than fourteen days ending with the
date of the meeting; and

(iD at the meeting itself.

(4) An approval is not required to be obtained
under this section from the members of a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

184. (1) A person may not make a payment for
loss of office to a director of a company in connection
with the transfer of the whole or any part of the
undertaking or property of the company unless the
payment has been approved by a resolution of the
members of the company.

(2) A person may not make a payment for loss of
office to a director of a company in connection with the
transfer of the whole or any part of the undertaking or
property of a subsidiary of the company, unless the

comPany.
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payment has been approved by a resolution of the
members of each of the companies.

(3) A resolution approving a payment to which this
section applies can be passed only if a memorandum
setting out particulars of the proposed payment
(including its amount) is made available to the members
of the company whose approval is sought-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the director;

(b) in the case of a resolution at a meeting-by
being made available for inspection by the
members both-
(i) at the company's registered office for not

less than fourteen days ending with the
day before the date of the meeting; and

(ii) at the meeting itself.

(4) An approval is not required to be obtained
under this section from the members of a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

(5) A payment made in accordance with an
arrangement-

(a) entered into as part of the agreement for the
relevant transfer, or within one year before or
two years after the date on which that
agreement is entered into; and

(b) to which the company whose undertaking or
property is transferred, or any person to whom
the transfer is made, is privy, is presumed,
except in so far as the contrary is shown, to be
a payment to which this section applies.

185. (1) A person may not make a payment for
loss of office to a director of a company in connection
with a transfer of shares in the company, or in a

Members'
approval
required for
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subsidiary of the company, resulting from a takeover bid, with share

unless the payment his bben approied by a resolution of transrer

the relevant shareholders.

(2) The relevant shareholders are the holders of the
shares to which the bid relates and any holders of shares
of the same class as any of those shares.

(3) A resolution approving a payment to which this
section applies can be passed only if a memorandum
setting out particulars of the proposed payment
(including its amount) is made available to the members
of the company whose approval is sought-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at
or before the time at which the proposed
resolution is sent or submitted to the director;

(b) in the case of a resolution at a meeting-by
being made available for inspection by the
members both-
(i) at the company's registered office for not

less than fourteen days ending with the
day before the date of the meeting; and

(ii) at the meeting itself.

(4) Neither the person making the offer, nor any
associate of that person, is entitled to vote on the
resolution, but-

(a) if the resolution is proposed as a written
resolution, they are entitled (if they would
otherwise be so entitled) to be sent a copy of it;
and

(b) at any meeting to consider the resolution they
are entitled, if they would otherwise be so
entitled, to be given notice of the meeting, to
attend and speak and if present, either in person
or by proxy, to count towards the quorum.

(5) If at a meeting to consider the resolution a
quorum is not present, and after the meeting has been
adjourned to a later date a quorum is again not present,
the payment is, for the purposes of this section, taken to
have been approved.
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(6) An approval is not required to be obtained
under this section from shareholders in a body corporate
that-

(a) is not a company registered under this Act; or

(b) is a wholly-owned subsidiary of another body
corporate.

(7) A payment made in accordance with an
arrangement-

(a) entered into as part of the agreement for the
relevant transfer and within one year before or
two years after the date that agreement is
entered into; and

(b) to which the company whose shares are the
subject of the bid, or any person to whom the
transfer is made, is privy, is presumed, except
in so far as the contrary is shown, to be a
payment to which this section applies

186. (1) An approval is not required under section
183, 184 or 185 for a payment made in good faith-

(a) in discharge of an existing legal obligation;

(b) as damages for breach of such an obligation;

(c) in settling or compromising any claim arising
in connection with the termination of a
person's office or employment; or

(d) as a pension for past services.

(2) In relation to a payment referred to in section
183, an existing legal obligation is an obligation of the
company, or any body corporate associated with it, that
was not entered into in connection with, or in
consequence of, the event giving rise to the payment for
loss of office.

(3) In relation to a payment to which either section
184 or 185 applies, an existing legal obligation is an

obligation of the person making the payment that was not
entered into for the purposes of, in connection with or in
consequence of, the relevant transfer.

(4) In the case of a payment-
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(a) to which both sections 183 and section 184
apply;or

(b) to which both sections 183 and section 185
apply, subsection (2) applies and not
subsection (3).

(5) A payment part of which is within subsection
(l) applies and part of which is not is to be treated as if
the parts were separate payments.

187. (1) An approval is not required under section
183, 184 or 185 if-

(a) the relevant payment is made by the company
or any of its subsidiaries; and

(b) the amount or value of the payment, together
with the amount or value of any other relevant
payments, does not exceed thirty thousand
shillings.

(2) For the purpose of subsection (l), "other
relevant payments" are payments for loss of office in
relation to which the relevant conditions are satisfied.

(3) If the payment is one to which section 183
applies, the relevant conditions are that the other
payment was or is paid-

(a) by the company making the relevant payment
or any of its subsidiaries;

(b) to the director to whom that payment is made;
and

(c) in connection with the same event.

(4) If the payment is one to which section 184 or
185 applies, the conditions are that the other payment
was, or is, paid in connection with the same transfer-

(a) to the director to whom the relevant payment
was made; and

(b) by the company making that payment or any of
its subsidiaries.

188. (1) If a payment is made in contravention of
section 18fr *" ,,

,s) the payment is held by the recipient on trust for
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(b) any director who authorised the payment is
jointly and severally liable to indemnify the
company that made the payment for any loss
resulting from it.

(2) If a payment is made in contravention of
section 184, the payment is held by the recipient on trust
for the company whose undertaking or property is or is
proposed to be transferred.

(3) If a payment is made in contravention of
section 185-

(a) the payment is held by the recipient on trust for
persons who have sold their shares as a result
of the offer made; and

(b) the expenses incurred by the recipient in
distributing the amount of the payment among
those persons are to be borne by the director
and not retained out of that amount.

(4) If a payment contravenes both sections 183 and
184, subsection (2) applies instead of subsection (1).

(5) If a payment contravenes both sections 183 and
185, subsection (3) applies instead of subsection (1),
unless the Court directs otherwise

189. (1) rf-
(a) approval under this Division is sought by

written resolution; and

(b) a memorandum is required under this Division
to be sent or submitted to every eligible
member before the resolution is passed, an
accidental failure to send or submit the
memorandum to one or more members is to be
disregarded for the purpose of determining
whether the requirement has been satisfied.

(2) Subsection (1) has effect subject to the
company's articles.

190. (1) An approval may be required under more
than one section of this Division.

(2) If an approval is required under more than one
section of this Division, the company shall comply with
each applicable section.
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(3) Subsection (2) does not require a separate
resolution for the purposes of each provision.

(4) If a company fails to comply with subsection
(2), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

Division 7-Requirements with respect to directors'
service contracts

191. (1) For the purposes of this Division, a

contract is a director's service contract if it is a contract
under which-

(a) a director of a company undertakes personally
to perform services (as director or otherwise)
for the company, or for a subsidiary of the
company;or

(b) services (as director or otherwise) that a

director of a company undertakes personally to
perform are made available by a third party to
the company, or to a subsidiary of the
company.

(2) The provisions of this Part relating to directors'
service contracts apply to the terms of a person's
appointment as a director of a company and are not
restricted to contracts for the performance of services
outside the scope of the ordinary duties of a director.

192. (l) A company shall keep available for
inspection-

(a) a copy of each director's service contract with
the company or with a subsidiary of the
company; or

(b) if the contract is not in writing-a written
memorandum setting out the terms of the
contract.

(2) Except in so far as the regulations otherwise
provide, the company shall keep the copy of the service
contract or the memorandum available for inspection at
the company's registered office.
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(3) The company shall retain the copy of the
service contract or the memorandum for not less than one
year from the date of termination or expiry of the
relevant contract and shall keep it available for
inspection during that period.

(4) If a company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

(6) This section applies to a variation of a

director's service contract as it applies to the original
contract.

193. (1) This section applies to a company that is
required to keep a copy of a director's service contract,
or a memorandum setting out the terms of the contract,
available in accordance with section 192.

(2) A company to which this section applies shall,
on being requested to do so by a member of the
company, make the copy of the service contract, or the
memorandum, available for inspection by the member
without charge.

(3) A company to which this section applies shall,
within seven days after being requested to do so by a
member of the company, provide the member with a

copy of the relevant service contract or memorandum,
subject to payment of the prescribed fee (if any).

(4) If the company fails without reasonable excuse
to comply with a request made under subsection (2) or
(3), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.
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(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with the relevant
request, the company, and each officer of the company
who is in default, commit a further offence on each day
on which the failure continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
each such offence.

(6) If a company refuses to allow an inspection as

requested under subsection (2), or to provide a copy of
the service contract or memorandum requested under
subsection (3), the Court may, on the application of a
person affected by the refusal, make an order compelling
the company to allow an immediate inspection of the
service contract or memorandum, or to provide that
person with a copy of it

Division 8-Contracts with sole directors

194. (1) rf-
(a) a limited company having only one member

enters into a contract with the sole member;

(b) the sole member is also a director of the
company; and

(c) the contract is not entered into in the ordinary
course of the company's business. the company
shall, unless the contract is in writing, ensure
that the contract complies with subsection (2).

(2) A contract complies with this subsection if the
terms are either-

(a) set out in a written memorandum; or

(b) recorded in the minutes of the first meeting of
the directors of the company following the
making of the contract.

(3) If a company fails to comply with this section,
the company and the director commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(4) Failure to comply with this section in relation
to a contract does not affect the validity of the contract.

Contract with
sole member
who is also a
director.

nixon.omindi
Highlight



The Companies Bill , 201 5 I 035

I

i

l

L

(5) This section does not affect the operation of
any other enactment or rule of law applying to contracts
between a company and a director of the company.

Division 9-Directors' Iiabilities

195. (1) This section applies to the following
provisions-

(a) a provision of a company's constitution;

(b) a provision of any contract, scheme or
affangement to which the company or a related
company is a party;

(c) a provision of any other document of a class
prescribed by the regulations for the purposes
of this section.

(2) A provision that purports to exempt a director
of a company, to any extent, from any liability that
would otherwise attach to the director in connection with
any negligence, default, breach of duty or breach of trust
in relation to the company is void.

(3) A provision by which a company provides
(directly or indirectly) an indemnity for a director of the
company, or of an associated company, against a liability
attaching to the director in connection with any
negligence, default, breach of duty or breach of trust in
relation to the company concerned is void, except as

permitted under this Act.

196. Section 195(3) does not prevent a company
from purchasing and maintaining insurance against any
liability specified in that subsection for a director of the
company or a director of an associated company.

197.(l) Section 195(3) does not apply to a
qualifying third party indemnity provision.

(2) In this section, "third party indemnity
provision", in relation to a director, rneans provision for
indemnity against liability incurred by the director to a
person other than the company or an associated
company.

(3) A third party indemnity provision is void to ttre
extent that it provides an indemnity against-
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(a) a liability of the director to pay-
(i) a fine imposed in criminal proceedings; or

(ii) an amount payable to a regulatory authority
as a penalty in respect of non-compliance
with a requirement of a regulatory nature;
or

(b) a liability incurred by the director-
(i) in defending criminal proceedings in

which the director is convicted: or

(ii) in defending civil proceedings brought by
the company, or an associated company,
in which judgment is given against the
director.

(4) The reference in subsection (3Xb) to a

conviction or judgment is a reference to the final decision
in the proceedings.

(5) For purpose of subsection (4)-
(a) a conviction or judgment becomes final-

(i) if not appealed against-at the end of the
period for bringing an appeal; or

(ii) if appealed against-at the time when the
appeal, or any further appeal, is disposed
of; and

(b) an appeal is disposed of-
(i) if it is determined and the period for

bringing any further appeal has ended;
and

(ii) if it is abandoned or otherwise ceases to
have effect.

198. (1) In this section, "qualifying indemnity
provision" means-

(a) a qualifying third party indemnity provision;
and

(b) a qualifying pension scheme indemnity
provision.

(2) If, when a directors' report is approved, a
qualifying indemnity provision (whether made by the
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company or otherwise) has effect for the benefit of one
or more directors of the company, the directors shall state
in the report that the provision has effect.

(3) If, at any time during the financial year to
which a directors' report relates, a qualifying indemnity
provision had effect for the benefit of one or more
persons who were then directors of the company, the
directors shall state in the report that the provision had
effect at that time.

(4) If, when a directors' report is approved, a
qualifying indemnity provision made by the company has
effect for the benefit of one or more directors of an
associated company, the directors shall state in the report
that the provision has effect.

(5) If, at any time during the financial year to
which a directors' report relates, a qualifying indemnity
provision had effect for the benefit of one or more
persons who were then directors of an associated
company, the directors shall state in the report that the
provision had effect at that time.

199. (1) This section has effect if a qualifying
indemnity provision is made for a director of a company
and-

(a) applies to the company (whether the provision
is made by the company or by an associated
company); and

(b) if the provision is made by an associated
company, also applies to that company.

(2) Except in so far as the regulations otherwise
provide, the company, or each of the companies
concerned, shall keep available for inspection at its
registered office-

(a) a copy of the qualifying indemnity provision;
or

(b) if the provision is not in writing, a written
memorandum setting out its terms.

(3) A company to which this section applies shall
retain the copy or memorandum for at least one year
from the date of termination or expiry of the relevant
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provision and shall keep it available for inspection during
that period.

(4) If a company fails to comply with subsection
(2) or (3), the company, and each officer of the company
who is in default commit an offence and on conviction
are each liable to a fine not exceeding five hundred
thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with the
requirement referued to in subsection (2) or (3), the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each
such offence.

(6) This section applies to
qualifying indemnity provision as

original provision.

a variation of a
it applies to the

200. (1) This section applies to a company that is
required to keep available for inspection a copy of a
qualifying indemnity provision or memorandum in
accordance with section 199.

(2) A company to which this section applies shall,
on being requested to do so by a member of the
company, allow the member to inspect a copy of the
qualifying indemnity provision or memorandum without
charge.

(3) A company to which this section applies shall,
within seven days after being requested to do so by a

member of the company. provide the member with a

copy of the qualifying indemnity provision or the
memorandum, subject to payment of the prescribed fee
(if any).

(4) If a company fails to comply with subsection
(1) or (2), the company, and every officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
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company continues to fail to comply with the relevant
request, the company, and each officer of the company
who is in default, commit a further offence on each day
on which the failure continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
each such offence.

(6) If a company refuses to allow an inspection as

requested under subsection (2), or to provide a copy of a
qualifying indemnity provision or memorandum as

requested under subsection (3), the Court may, on the
application of a person affected by the refusal, make an
order compelling the company to allow an immediate
inspection of the copy or memorandum, or to provide
that person with a copy of it.

Division l0-Protection of information relating
to directors

201. (1) The purpose of this Division is to
protect-

(a) information about a director's usual residential
address; and

(b) the information that the director's service
address is the director's usual residential
address.

(2) In this Division-
"director" includes a former director but does not

include a director who is not a natural person;

"protected information" is information of the kind
referred to in subsection (1).

(3) Information does not cease to be protected
information only because a person ceases to be a director
of the company.

202. (l) A company shall not use or disclose
protected information about any of its directors, except-

(a) for communicating with
concerned;

the director

(b) in order to comply with any requirement of this
Act concerning particulars to be lodged with
the Registrar for registration; or
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(c) in accordance with section 205.

(2) Subsection (l) does not prohibit protected
information relating to a director from being used or
disclosed with the consent of the director.

203. (1) The Registrar shall omit protected
information from the material on the register that is
available for inspection if-

(a) it is contained in a document lodged with the
Registrar in which the information is required
to be stated; and

(b) in the case of a document having more than
one part-it is contained in a part of the
document in which the information is required
to be stated.

(2) The Registrar is not obliged-
(a) to check other documents, or other parts of the

document, to ensure the absence of protected
information; or

(b) to omit from the material that is available for
public inspection anything registered before
this Division came into force.

(3) The Registrar may not use or disclose protected
information except as permitted by section 204 or in
accordance with section 205.

204. (l) The Registrar may use protected
information relating to a director for communicating with
the director.

(2) The Registrar may
information-

disclose protected

(a) to a prescribed public authority; or

(b) to a credit reference agency.

(3) The regulations may-
(a) specify conditions for the disclosure of

protected information in accordance with this
section;

(b) provide for fees to be charged.

(4) The regulations may also require the Registrar,
on application, to refrain from disclosing protected
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information relating to a director to a credit reference
agency.

(5) Regulations under subsection (4) may
specify -

(a) who may make such an application;

(b) the grounds on which an application can be
made;

(c) the information to be included in and
documents to accompany an application; and

(d) how an application is to be determined.

(6) Regulations made for subsection (5)(d) may in
particular-

(a) confer a discretion on the Registrar; and

(b) provide for a question to be referred to a person
other than the Registrar for the purposes of
determining the application.

(l) In this section-
"credit reference agency" means a person carrying

on a business that comprises or includes the provision of
information relevant to the financial standing of natural
persons, being information collected by the agency for
that purpose; and

"public authority" includes any person or body that
has functions of a public nature.

205. (1) The Court may make an order for the
disclosure of protected information by the company or by
the Registrar if-

(a) there is evidence that service of documents at a
service address other than the director's usual
residential address is not effective to bring
them to the notice of the director; or

(b) it is necessary or expedient for the information
to be provided in connection with the
enforcement of an order or decree of the Court,

and the Court is otherwise satisfied that it is
appropriate to make the order.

(2) The Court may make an order for disclosure by
the Registrar only if the company-
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(a) does not have the director's usual residential
address; or

(b) has been dissolved.

(3) The order is required to specify the persons to
whom, and purposes for which, disclosure is authorised.

(4) Any of the following persons may make an
application for an order under this section:

(a) a liquidator of the company;

(b) a creditor or member of the company;

(c) any other person appearing to the Court to have
a sufficient interest in the matter concerned.

206. (1) The Registrar may place a director's usual
residential address on the public record if-

(a) communications sent by the Registrar to the
director and requiring a response within a

specified period remain unanswered; or

(b) there is evidence that service of documents at a
service address provided instead of the
director's usual residential address is not
effective to bring them to the notice of the
director.

(2) The Registrar shall give notice of the proposal
to place a director's usual residential address on the
public record-

(a) to the director; and

(b) to every company of which the Registrar has
been notified that the person is a director.

(3) The Registrar shall in the notice-
(a) state the grounds on which it is proposed to

place the director's usual residential address on
the public record; and

(b) specify a period within which representations
may be made to the Registrar before that is
done.

(4) The Registrar shall ensure that the notice is
sent to the director at the director's usual residential
address, unless it appears to the Registrar that service at
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that address may be ineffective to bring it to the person's
notice, in which case it may be sent to any service
address provided instead of that address.

(5) The Registrar shall take account of any
representations received within the specified period.

(6) For the purposes of this section, the period
specified is to be a period not less that fifteen days and
not more than thirty days after the relevant
communication is sent to the director.

207 . (l) On deciding in accordance with section
206 that a director's usual residential address is to be
placed on the public record, the Registrar shall proceed
as if notice of a change of registered particulars had been
given-

(a) stating that address as the director's service
address; and

(b) stating that the director's usual residential
address is the same as the director's seryice
address.

(2) The Registrar shall give notice of having done
so-

(a) to the director; and

(b) to the company.

(3) On receipt of the notice, the company shall-
(a) enter the director's usual residential address in

its register of directors as the director's service
address; and

(b) state in its register of directors' residential
addresses that the director's usual residential
address is the same as the director's service
address.

(4) A company that has been notified by a director
of a more recent address as the director's usual
residential address shall-

(a) enter that address in its register of directors as

the director's service address; and

(b) lodge with the Registrar for registration a

notice of the director's new residential address.
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(5) If a company a company fails to comply with
subsection (3) or (4), the company, and each officer of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shil lings.

(6) A director whose usual residential address has
been placed on the public record by the Registrar under
this section may not register a service address other than
the director's usual residential address for a period of
five years from the date of the Registrar's decision.

Division 11 -Supplementary provisions

208. (1) A decision of a company to ratify the
conduct of a director amounting to negligence, default,
breach of duty or breach of trust in relation to the
company can be taken only by the members. However,
unless the company's articles require unanimity or a
higher majority, such a decision can be approved by an
ordinary resolution of the members.

(2) A resolution to ratify the conduct of a director
of a company is passed at a meeting of the members only
if the required majority is obtained after disregarding the
votes (if any) cast in favour of the resolution by the
director, and by any member connected with the director.

(3) Subsection (2) does not prevent the director or
any such member from-

(a) attending the meeting at which the decision is
considered; and

(b) being counted as part of the quorum for the
meeting and taking part in its proceedings.

(4) If the resolution is proposed as a written
resolution, neither the director (if a member of the
company) nor any member who is connected with the
director is eligible to vote on the resolution.

(5) For the purposes of this section-
(a) "conduct" includes acts and omissions;

(b) "director" includes a former director; and

(c) in section 122, subsection (3) does not apply.

(6) This section does not affect-
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(a) the validity of a decision taken by unanimous
consent of the members of the company; and

(b) any power of the directors to agree not to sue,

or to settle or release a claim made by them on
behalf of the company; or

(c) the operation of any other enactment or rule of
law imposing additional requirements for valid
ratification or of any rule of law as to acts that
are incapable of being ratified by the company.

209.(1) The powers of the directors of a company
include a power to provide for the benetit of persons
employed or formerly employed by the company, or any
subsidiary of the company, in connection with the
cessation, or the transfer to any person, of the whole or
part of the undertaking of the company or that subsidiary.

(2) The power referred to in subsection (1) is
exercisable despite the general duty imposed by section
144 on a director to promote the success of the company.

(3) The power conferred by subsection (1) may be
exercised only if approved by-

(a) an ordinary resolution of the company or, if the
company's articles require a higher majority or
unanimity, a resolution passed by that majority
or unanimously; or

(b) a resolution of the directors authorised by the
articles of a company.

210. (1) A resolution of the directors under section
209(3) is not sufficient authority for payments to or for
the benefit of directors, or former directors.

(2) The power conferred by section 209(l) is
subject to compliance with any other requirement
specified by the company's articles.

(3) Any payment under section 209 is void unless
it is made-

(a) before the liquidation of the company has
commenced; and

(b) out of profits of the company that are available
for the payment of dividends
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2lI-. (l) A company shall ensure that minutes of
all proceedings at meetings of its directors are recorded.

(2) A company shall keep the minutes of each
meeting of its directors' for at least ten years from the
date of the meeting.

(3) If a company fails to comply with subsection
(1) or (2), the company, and each director of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If a prosecution for an offence under
subsection (3) is brought, every person who was a
director at the time the meeting was held is taken to be a
director of the company for the purposes of the
prosecution and disposal of the offence, even if the
person is no longer a director of the company.

212. (l) Minutes of a meeting of the directors
recorded in accordance with section 2ll are, if
authenticated by the person presiding at the meeting or
by the person presiding at the next directors' meeting,
evidence of the proceedings of the meeting.

(2) If minutes of a meeting are recorded in
accordance with section 2ll -

(a) the meeting is presumed to have been duly held
and convened;

(b) all proceedings at the meeting are presumed to
have duly taken place; and

(c) all appointments at the meeting are presumed
to have been validly made.

213. For the purposes of this Part, it does not matter
whether the law that, apart from this Act, governs an
arrangement or transaction is the law or part of the law of
Kenya.

PART X - DISQUALIFICATION OF DIRECTORS

Division 1-Introductory provision

214. In this Part, unless the context otherwise
requires, "disqualification order" means a
disqualification order made under this Part or insolvency
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related laws or any other enactment prescribed by the
regulations for the purposes of this section.

Division 2-Disqualification orders and
disqualification undertakings

215. (1) If a court makes a disqualification order
against a person, the person is, unless the court gives
leave to the contrary, disqualified from-

(a) being or acting as a director or secretary of a
company;

(b) being or acting as a liquidator, provisional
liquidator or administrator of a company;

(c) being or acting as a supervisor of a voluntary
arrangement approved by a company; or

(d) in any way, whether directly or indirectly,
being concemed in the promotion, formation or
management of a company, for such period as

may be specified in the order.

(2) A period of disqualification specified in a
disqualification order begins at the end of twenty-one
days from and including the date of the order, unless the
relevant court otherwise orders.

(3) If a disqualification order is made against a
person who is already subject to another such order, or to
a disqualification undertaking, the periods specified in
those orders or in the order and the undertaking run
concurrently.

(4) A disqualification order may be made on
grounds that are or include matters other than criminal
convictions, whether or not the person in respect of
whom it is to be made may be criminally liable in respect
of those matters.

216.(l) On convicting a person of an offence
relating to the promotion, formation, management,
liquidation or administration of a company, the court
may make a disqualification order against the person.

(2) The maximum period of disqualification that
can be imposed in a disqualification order made under
this section is-
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(a) if the disqualification order is made by a

magistrate's court-five years; and

(b) in any other case-fifteen years.

(3) In this section, "court" includes a magistrate's
court.

(4) The application of this section is not limited to
offences under this Act.

217. (l) This section applies to holders of the
following offices of, or in relation to, a company:

(a) an officer of the company;

(b) a liquidator or provisional liquidator of the
company;

(c) if the company is under administration-the
administrator,

(2) A court may make a disqualification order
against a person who holds or formerly held an office to
which this section applies if, while the company was
under administration or in liquidation, it is satisfied that
the person has, been found guilty of-

(a) fraud in relation to the company; or

(b) any breach of duty as the holder of such an
office.

(3) The maximum period that can be imposed in a
disqualification order made under this section is fifteen
years

218. (1) This section applies to offences of which a

person is convicted in consequence of a failure to comply
with any provision of this Act or the insolvency related
laws requiring-

(a) a return, financial statement or other document
to be lodged with, or sent to; or

(b) a matter to be notified to, the Registrar,
whether the failure is by the person or any
company of which the person is an officer.

(2) If a person is convicted of an offence to which
this section applies, the convicting court may make a
disqualification order against the person if, during the
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five years ending with the date of the conviction, the
person has been convicted of no fewer than three such
offences.

(3) The offences referred to in subsection (2) may
include the one of which the person is convicted and any
other offence to which this section applies of which the
person is convicted on the same occasion.

(4) The maximum period that can be imposed in a
disqualification order made under this section is five
years.

2L9.(l) A court shall make a disqualification
order against a person if,s,afisfied, on an applicaiion made
to it under section 220- , ,l ., i -:,, :

(a) that the person is or has been a director or
secretary of a company that has at any time
become insolvent whether while the person
was a director or secretary or subsequently; and

(b) that the conduct of the person as a director or
secretary of that company either taken alone or
takDn together with the person's conduct as a
director or secretary of any other company or
companies makes the person unfit to take part
in the management of a company.

(2) If a court is required to determine whether a
person's conduct as a director or secretary of any
particular company or companies makes the person unfit
to be concerned in the management of a company, the
Court shall, in relation to the director's conduct as a
director or secretary of that company, or each of those
companies, have regard in particular-

(a) to the matters referred to in Part 1 of the Secon
Schedule; and

(b) if the company has become insolvent, to the
matters referred to in Fatt 2 of that Schedule,
and references in that Schedule to the director
or secretary and the company are to be read
accordingly.

(3) For the purposes of this section , a company
becomes insolvent if- . 't ,;ttr

,1.;i.#
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(a) the company is placed in liquidation at a time
when its assets are insufficient for the payment
of its debts and other liabilities and the
expenses of the liquidation; or

(b) the company is under administration.

(4) A reference in this section to the conduct of a
person as a director or secretary of a company or
companies include, if that company or any of those
companies has become insolvent, the conduct of that
person in relation to any matter connected with or arising
out of the insolvency of that company.

(5) The maximum period that can be imposed in a
disqualification order made under this section is fifteen
years and the minimum period is two years.

220.(l) If the Attorney General is satisfied that it
would be in the public interest for a disqualification order
under section 219 to be made against a person-

(a) the Attorney General; or

(b) if the Attorney General so directs in the case of
a person who is or has been a director or
secretary of a company that is being liquidated
by the Court-the Official Receiver, may make
an application to a court for such an order.

(2) Except with the leave of the relevant court, an
application for the making of an order under section 219
of a disqualification order against a person may not be
made after the expiry of two years from and including
the day on which the company of which the person is or
has been a director or secretary became insolvent.

(3) If satisfied that the conditions referred to in
section 219(l) are complied with in relation to a person
who has offered to enter into a disqualification
undertaking, the Attorney General may accept the
undertaking if of the view that it would be in the public
interest to do so, instead of applying, or proceeding with
an application, for a disqualitication order.

(4) Subsections (5) to (7) apply to the following
office holders:

(a) in the case of a company that is being
liquidated by the Court-the Official Receiver;
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(b) in the case of a company that is being
liquidated otherwise that by the Court-the
liquidator;

(c) in the case of a company that is under
administration - the administrator.

(5) If an office holder is satisfied that the
conditions specified in section 219(l) are complied with
in relation to a person who is or has been a director or
secretary of the company concerned, the office-holder
shall immediately report the matter to the Attorney
General.

(6) The Attorney General or the Official Receiver
may request an office holder or former office holder-

(a) to provide the Attorney General or Official
Receiver with such information with respect to
the conduct of a person as a director or
secretary of the company; and

(b) to produce and permit inspection of such
records relevant to the conduct of the person as

a director or secretary, as the Attorney General
or the Official Receiver may reasonably
require for the purpose of determining whether
to make an application under subsection (1).

(7) As soon as practicable after receiving a request
under subsection (6), an office holder or former office
holder shall comply with the request so far as it is
possible to do so.

(8) An officer holder or former office holder who,
without reasonable excuse, fails to comply with
subsection (5) or (6) commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings.

221. Q) In the circumstances specified in section
219, the Attorney General may accept a disqualification
undertaking by any person that, for a period specified in
the undertaking, the person-

(a) will not, without the leave of a court of
competent jurisdiction -

(i) act or accept an appointment as a director
or secretary of a company; or
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(ii) in any way (whether directly or indirectly)
be concerned in the promotion, formation
or management of a company; and

(b) will not act as a liquidator, provisional
liquidator or administrator of a company.

(2) The maximum period that may be specified in
a disqualification undertaking is fifteen years and the
minimum period that may be so specified is two years.

(3) If a disqualification undertaking by a person
who is already subject to such an undertaking or to a

disqualification order is accepted, the periods specified in
those undertakings or the undertaking and the order run
concurrently.

(4) In determining whether to accept a

disqualification undertaking by any person, the Attorney
General may take account of matters other than criminal
convictions even if the person may be criminally liable in
respect of those matters.

222.(l) If, as result of a report of an investigation
conducted under Part XXX, the Attorney General
considers that it would be in the public interest for a

disqualification order to be made against a person who is
or has been a director or secretary of any company, the
Attorney General may apply to the Court for a

disqualification order to be made against that person.

(2) The court may make a disqualification order
against a person if, on an application under this section, it
is satisfied that the person's conduct in relation to the
company makes that person unfit to take part in the
management of a company.

(3) The maximum period that can be imposed in a
disqualification order made under this section is fifteen
years.

(4) If, in consequence of such an investigation-

(a) the Attomey General is of the opinion that the
conduct of a person in relation to a company of
which the person is or has been a director or
secretary makes the person unfit to be
concerned in the management of a company;
and
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(b) the person has offered to provide a
disqualification undertaking, the Attorney
General may, instead of applying, or
proceeding with an application, for a

disqualification order, accept the undertaking if
of the view that it would be in the public
interest to do so.

223. (l) The relevant court may, on the application
of a person who is subject to a disqualification
undertaking-

(a) reduce the period for which the undertaking is
to be in force; and

(b) provide for it to cease to be in force.

(2) On the hearing of an application under
subsection (1), the Attorney General shall appear and
draw the attention of the Court to any matters that appear
to the Attorney' General to be relevant, and may
personally give evidence or call witnesses.

(3) In this section, "relevant court" means a court
to which, if the Attorney General had applied for,a
disqualification order under the relevant section at the
time when the disqualification undertaking was provided,
the application could have been made.

224. (l) A person who, except with the leave of a
court-

(a) acts as a director or secretary of a company;
and

(b) directly or indirectly participates in its
promotion, formation or management, while an
undischarged bankrupt commits an offence

(2) A court may not give leave under subsection
(1) unless notice of intention to apply for it has been
served on the Official Receiver.

(3) If of the opinion that it would be contrary to
the public interest for the application to be granted, the
Official Receiver shall attend the hearing of the
application and oppose it.

(4) A person found guilty of offence under
subsection (1) is liable on conviction to a fine not
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exceeding five hundred thousand shillings or to
imprisonment for a terrn not exceeding two years, or to
both.

225.(l) For the purposes of this section, a person
is personally responsible for all the relevant debts of a

company if at any time-
(a) the person is concerned in the management of

the company in contravention of a

disqualification order or of section224; or

(b) as a person who is involved in the management
of the company, the person acts or is willing to
act on instructions given without the leave of
the Court by another person whom the person
knows at that time to be the subject of a

disqualification order or to be an undischarged
bankrupt.

(2) A person who is personally liable under this
section for the relevant debts of a company is jointly and
severally liable in respect of those debts with the
company and any other person who, whether under this
section or otherwise, is so liable.

(3) For the purposes of this section, the relevant
debts of a company are-

(a) in relation to a person who is personally
responsible under subsection (1)(a)-such
debts and other liabilities of the company as

are incurred at a time when that person was
involved in the management of the company;
and

(b) in relation to a person who is personally
responsible under subsection ( 1Xb) - such
debts and other liabilities of the company as
were incurred at a time when that person was
acting or was willing to act on instructions
given as referred to in that paragraph.

(4) For the purposes of this section, a person is
involved in the management of a company if the
person-

(a) is a director or secretary of the company; or
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(b) is concerned, whether directly or indirectly, or
participates, in the management of the
company.

(5) For the purposes of this section, a person who,
as a person involved in the management of a company,
has, without the leave of the Court, at any time acted on
instructions given by another person whom the person
knew at that time to be the subject of a disqualification
order or to be an undischarged bankrupt is presumed,
unless the contrary is shown, to have been willing at any
time afterwards to act on any instructions given by that
other person.

226.(l) A person may make an application to the
Court for a disqualification order only if the person has
given the person against whom the order is sought a
notice of intention to apply for such an order.

(2) At the hearing of the application, the person
against whom a disqualification order is sought is
entitled to appear as respondent to the application.

(3) An application to a court for a disqualification
order may be made by the Attorney General, the
Registrar, the Official Receiver, the liquidator or any past
or present member or creditor of any company in relation
to which that person has committed or is alleged to have
committed an offence or other default.

(4) On the hearing of an application made by the
Attorney General, the Registrar, the Official Receiver or
the liquidator, the applicant shall appear and draw the
attention of the Court to any matters that appear to be
relevant, and may give evidence or call witnesses.

221 .0) If a person is subject to a disqualification
order made by the Court, an application for leave for the
purposes of section 215(l) may be made only to the
Court.

(2) rf-
(a) a person is subject to a disqualification order

made under section 216 by a court other than
the Court; and

(b) a person is subject to a disqualification order
made under section 218, an application for
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leave for the purposes of section 215(1) may be
made only to the court that convicted the
person of the relevant offence or, if the person
was convicted of more than one such offence,
of any of those offences.

(3) If a person is subject to a disqualification
undertaking, any application for leave for the purposes of
section 223(l) may be made only to a court to which, if
the Attorney General had applied for a disqualification
order under the relevant section at that time, the
application could have been made.

(4) If a person is subject-

(a) to two or more disqualification orders or
undertakings; or

(b) to one or more disqualification orders and to
one or more disqualification undertakings, an
application for leave for the purposes of section
215(l) or 223(l) may be made only to a court
to which any such application relating to the
latest order to be made, or undertaking to be
accepted, could be made.

(5) On the hearing of an application for leave for
the purposes of section 2I5(l) or 223(l), the Attorney
General shall appear and draw the attention of the court
to any matters that appear to the Attorney General to be
relevant, and may personally give evidence or call
witnesses.

228. (I) The Registrar shall establish and maintain
a register of disqualification orders and disqualification
undertakings in which the Registrar shall enter all
particulars provided in accordance with subsection (2) or
(3).

(2) Whenever a court-
(a) makes a disqualification order;

(b) takes action in consequence of which such an
order is varied or is cancelled; or

(c) grants leave for a person who is subject to such
an order to do anything that the order would
otherwise prohibit or restrict the person from
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doing, the prescribed officer of the court shall,
within fourteen days after the order is made,
the action is taken or leave is granted, lodge
with the Registrar for registration under this
section a copy of the order or written
particulars of the action or leave.

(3) As soon as practicable after accepting a

disqualification undertaking, the Attorney General shall
lodge with the Registrar a copy of the undertaking for
registration under this section.

(4) On becoming aware that a disqualification
order or disqualification undertaking particulars of which
are entered in the register has been cancelled or
otherwise ceased to be in force, the Registrar shall delete
the entry from the register and all particulars relating to it
that have been lodged with the Registrar under
subsection (2) or (3).

(5) The Registrar shall keep the register required
by this section open for inspection by members of the
public on payment of the prescribed fee (if any).

(6) In this section, "prescribed officer", in relation
to a court, means the registrar of the court or, if the court
does not have a registrar, the clerk or other officer of the
court responsible for the administration of the court's
day-to-day business.

229. A person who, while subject to a

disqualification order or disqualification undertaking,
contravenes the order or undertaking commits an offence
and on conviction is liable to a fine not exceeding one
million shillings or to imprisonment for a tefin not
exceeding five years, or to both.

230. (1) A person who is disqualified under this
Part may apply to the Court for permission to act in a

way that would otherwise be a breach of the
disqualification.

(2) The Attorney General is entitled to appear or
be represented at the hearing of an application made
under subsection (1) and to give evidence or call
witnesses at the hearing of such an application.
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231.(l) The regulations may require a statement
or notice lodged with the Registrar under section 16,136
or 249 that relates (wholly or partly) to a person who is a
person subject to a disqualification order or
disqualification undertaking from being a director or
secretary of a company to be accompanied by an
additional statement.

(2) The additional statement is a statement that the
person has obtained permission from a court, on an
application under regulations made for the purpose of
section 230, to act as a director or secretary of a

company.

232.(l) A statement that is lodged with the
Registrar in accordance with regulations made for the
purpose of section 231 is to be treated as a record relating
to a company for the purposes of the Register.

(2) The regulations may prescribe the
circumstances in which such a statement is to be, or may
be-

(a) withheld from public inspection; or
(b) removed from the Register.

(3) The regulations may require such a statement
not to be withheld from public inspection or removed
from the Register unless the person to whom it relates
provides such information, and satisfies such other
conditions, as may be specified by the regulations.

233. A person who-
(a) fails to comply with a requirement to lodge a

statement with regulations made for the
purpose of section 231; or

(b) lodges with the Registrar such a statement that
the person knows, or who ought reasonably to
know, is false or misleading in a material
respect, commits an offence and is liable on
conviction to a fine not exceeding five hundred
thousand shillings or to imprisonment for a

term not exceeding two years, or to both.

Division 3-Foreign restrictions

234. (l) For the purposes of this Division, a person
is subject to foreign restrictions if, under the law of a

country or territory outside Kenya, the person-
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(a) is, because of misconduct, incompetence or
mental or physical incapacity-

(i) disqualified to any extent from acting in
connection with the affairs of a company;
or

(ii) required to obtain permission from a court
or regulatory authority, or satisfy any
other condition or requirement, before
acting in connection with the affairs of a
company; or

(b) has, because of misconduct, incompetence or
mental or physical incapacity, given
undertakings to a court or other authority of a
country or territory outside Kenya-

(i) not to act in connection with the affairs of
a company; or

(ii) restricting the extent to which, or the way
in which, the person may act in
connection with the affairs of a company.

(2) For the purposes of subsection (1), acting in
connection with the affairs of a company includes-

(a) being a director of the company; or

(b) being concerned or taking part in the
promotion, formation or management of the
company.

(3) In this section-

(a) "company" means a company incorporated or
formed under the law of the country or territory
outside Kenya; and

(b) in relation to such a company, "director"
means the holder of an office corresponding to
that of director of a Kenyan company.

235. (1) A person who is subject to foreign
restrictions is disqualified from-

(a) being a director or secretary of a Kenyan
company;or
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(b) in any way, whether directly or indirectly,
being concerned in the promotion, formation or
management of a Kenyan company.

(2) A person ceases to be disqualified under
subsection (1) on ceasing to be subject to foreign
restrictions.

236.(l) A person who-
(a) is a director or secretary of a company

registered in Kenya; and

(b) is involved in the management of a Kenyan
company, is personally responsible for all debts
and other liabilities of the company incurred
during a time when the person is subject to
foreign restrictions.

(2) A person who is personally responsible for all
debts and liabilities of a company under this section is
jointly and severally liable in respect of those debts and
liabilities with-

(a) the company; and

(b) any other person who, whether because of this
section or otherwise, is so liable.

(3) For the purposes of this section, a person is
involved in the management of a company if the person
directly or indirectly participates in the management of
the company.

(4) The regulations may provide for different cases

under this section and, in particular, may distinguish
between cases by reference to all or any of the following
factors:

(a) the conduct on the basis of which the person
became subject to foreign restrictions;

(b) the nature of the foreign restrictions;

(c) the country or territory under whose law the
foreign restrictions were imposed.

237 . (l) The Registrar shall establish and maintain
a register of foreign restrictions in which the Registrar
shall enter particulars of foreign restrictions relating to a
persons who is or may become a director or secretary of
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a Kenyan company or a local representative of a
registered foreign company.

(2) On becoming aware that a person is or may be
a person who is or may become a director or secretary of
a Kenyan company or a local representative of a
registered foreign company, the Registrar shall enter in
the register particulars of, and of the foreign restrictions
relating to, the person.

(3) On becoming aware that foreign restrictions
recorded in the register in respect of a person have
ceased to apply to the person, the Registrar shall cancel
the entry and all particulars relating to it.

(4) The Registrar shall keep the register required
by this section open for inspection by members of the
public on payment of the prescribed fee (if any).

Division 4 - Supplementary provision

238. (1) In any legal proceedings (whether or not
under this Act), any statement made in compliance or
purported compliance with a requirement imposed by or
under this Part or the Fourth Schedule, or by or under
any regulations made for the purposes of this Part, are
admissible in evidence against any person making or
concurring in making the statement.

(2) However, in criminal proceedings in which any
such person is charged with an offence to which this
subsection applies-

(a) no evidence relating to the statement may be
adduced; and

(b) no question relating to it may be asked, by or
on behalf of the prosecution, unless evidence
relating to it is adduced, or a question relating
to it is asked, in the proceedings by or on
behalf of that person.

(3) Subsection (2) applies to any offence other
than-

an offence (if any) that is created by the
regulations for the purposes of this section; or

an offence under-
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(i) section 107 of the Penal Code (perjury
and subornation of perjury); or

(ii) section 114 of that Code (false swearing).

PART XI_DERIVATIVE ACTIONS

239.(1) In this Part, "derivative claim" means
proceedings by a member of a company-

(a) in respect of a cause of action vested in the
company; and

(b) seeking relief on behalf of the company.

(2) A derivative claim may be brought only-
(a) under this Part; or

(b) in accordance with an order of the Court in
proceedings for protection of members against
unfair prejudice brought under this Act.

(3) A derivative claim under this Part may be
brought only in respect of a cause of action arising from
an actual or proposed act or omission involving
negligence, default, breach of duty or breach of trust by a
director of the company.

(4) A derivative claim may be brought against the
director or another person, or both.

(5) It is immaterial whether the cause of action
arose before or after the person seeking to bring or
continue the derivative claim became a member of the
company.

(6) For the purposes of this Part-
(a) "director" includes a former director;

(b) a reference to a member of a company includes
a person who is not a member but to whom
shares in the company have been transferred or
transmitted by operation of law.

240.(l) In order to continue a derivative claim
brought under this Part by a member, the member has to
apply to the Court for permission to continue it.

(2) If satisfied that the application and the
evidence adduced by the applicant in support of it do not
disclose a case for giving permission, the Court-

lnterpretation:
Part XI.
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(a) shall dismiss the application; and

(b) may make any consequential order it considers
appropriate.

(3) If the application is not dismissed under
subsection (2), the Court -

(a) may give directions as to the evidence to be
provided by the company; and

(b) may adjourn the proceedings to enable the
evidence to be obtained.

(4) On hearing the application, the Court may-
(a) give permission to continue the claim on such

terms as it considers appropriate;

(b) refuse permission and dismiss the claim; or

(c) adjourn the proceedings on the application and
give such directions as it considers appropriate.

241. (l) If - 
APPlication to

(a) a company has brought a claim; and :fiTlT:Tji-
(b) the cause of action on which the claim is based as aderivative

could be pursued as a derivative claim under :iilT;f}t
this Part, a member of the company may apply
to the Court for permission to continue the
claim as a derivative claim on the ground
specified in subsectio n (2).

(2) The ground is that-
(a) the manner in which the company commenced

or continued the claim amounts to an abuse of
the process of the Court;

(b) the company has failed to prosecute the claim
diligently; and

(c) it is appropriate for the member to continue the
claim as a derivative claim.

(3) If satisfied that the application and the
evidence adduced by the applicant in support of it do not
disclose a case for giving permission, the Court-

(a) shall dismiss the application; and

(b) may make any consequential order that it
considers appropriate.
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(4) If the application is not dismissed under
subsection (3), the Court-

(a) may give directions as to the evidence to be
provided by the company; and

(b) may adjourn the proceedings to enable the
evidence to be obtained.

(5) On hearing the application, the Court may-
(a) give permission to continue the claim as a

derivative claim on such terms as it considers
appropriate;

(b) refuse permission and dismiss the application;
or

(c) adjourn the proceedings on the application and
give such directions as it considers appropriate.

242. (l) If a member of a company applies for
permission under section 240 or 241, the Court shall
refuse permission if satisfied-

(a) that a person acting in accordance with section
144 would not seek to continue the claim;

(b) if the cause of action arises from an act or
omission that is yet to occur-that the act or
omission has been authorised by the company;
or

(c) if the cause of action arises from an act or
omission that has already occurred-that the
act or omission-
(i) was authorised by the company before it

occurred; or

(ii) has been ratified by the company since it
occurred.

(3) In considering whether to give permission, the
Court shall take into account the following
considerations:

(a) whether the member is acting in good faith in
seeking to continue the claim;

(b) the importance that a person acting in
accordance with section 145 would attach to
continuing it;

Applicatron for
permission to
continue claim
as a derrvative
action.
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(c) if the cause of action results from an act or
omission that is yet to occur-whether the act
or omission could be, and in the circumstances
would be likely to be-
(i) authorised by the company before it

occurs; or

(ii) ratified by the company after it occurs;

(d) if the cause of action arises from an act or
omission that has already occurred-whether
the act or omission could be, and in the
circumstances would be likely to be, ratified by
the company;

(e) whether the company has decided not to pursue
the claim;

(D whether the act or omission in respect of which
the claim is brought gives rise to a cause of
action that the member could pursue in the
member's own right rather than on behalf of
the company.

(3) In deciding whether to give, permission, the
Court shall have particular rggard to any evidence before
it as to the views of members of the company who have
no personal interest (direct or ihdirect) i*llhe tnattentittu "t

243.(l) If aderivative claim- , '"'',"::,'l'',,trr1' 1l'.rr'

(a) has been brought by a member of a company;

(b) was brought by a company and is continued by
a member of the company as a derivative
claim; or

(c) has been continued by a member of the
company as a derivative claim, another
member of the company may apply to the
Court for permission to continue a derivative
claim to which this section applies on the
ground specified in subsection (2).

(2) The ground is that-
(a) the manner in which the proceedings have been

commenced or continued by the claimant
amounts to an abuse of the process of the
Court;
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(b) the claimant has failed to prosecute the claim
diligently; and

(c) it is appropriate for the applicant to continue
the claim as a derivative claim.

(3) If it appears to the Court that the application
and the evidence provided by the applicant in support of
it does not disclose a case for giving permission or leave,
the Court-

(a) shall dismiss the application; and

(b) may make any consequential order that it
considers appropriate.

(4) If the application is not dismissed under
subsection (3), the Court-

(a) may give directions as to the evidence to be
provided by the company; and

(b) may adjourn the proceedings to enable the
evidence to be obtained.

(5) On hearing the application, the Court may-
(a) give permission to continue the claim on such

terms as it considers appropriate;

(b) refuse permission and dismiss the application;
and

(c) adjourn the proceedings on the application and
give such directions as it considers appropriate.

PART XII _ COMPANY SECRETARIES

244. (l) A private company is required to have 4 Private

secretary only if it has a paid up capitai of five million ::fi',.::',:'
shillings or more. have secretarv'

(2) If a private company does not have a

secretary-

(a) anything authorised or required to be given or
sent to, or served on, the company by being
given or sent to, or served on its secretary-

(D may be given or sent to, or served on, the
company itself; and

(ii) if addressed to the secretary, is taken to be
treated as addressed to the company; and

nixon.omindi
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(b) anything else required or authorised to be done
by the secretary of the company may be done
by-
(i) a director; or

(ii) a person authorised generally or
specifically for that purpose by the
directors.

245.Every public company is required to have at
least one secretary.

246. (l) If satisfied that a public company is
failing to comply with section 245, the Attorney General
may give the company a direction under this section.

(2) The Attorney General shall state in the
direction that the company appears to be failing to
comply with sectionZ45 and-

(a) what rhe company is required to do in order to
comply with the direction;

(b) the period within which it is to comply; and

(c) the consequence of failing to comply with the
direction.

(3) The period specified under subsection (2Xb)
may not be less than one month or more than three
months after the date the direction is given.

(4) Unless the company is in fact complying with
section 245,the company shall comply with the direction
by-

(a) making the necessary appointment; and

(b) giving notice of the appointment under section
250, before the end of the period specified in
the direction.

(5) If the company has already made the necessary
appointment, it shall comply with the direction by giving
notice of the appointment under section 250 before the
end of the period specified in the direction.

(6) If a company fails to comply with a direction
given to it under this section, the company, and each
officer of the company who is in default, commit an

Public
company
requrred to
have secretary
Dlrectron
requilng
public
company to
appornt
secretary
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offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(l) If, after a company or any of its officers is
convicted of an offence under subsection (6), the
company continues to fail to comply with the direction,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each
such offence.

247. (l) The directors of a public company shall
take all reasonable steps to ensure that the secretary or
each joint secretary of the company-

(a) is a person who appears to them to have the
requisite knowledge and experience to
discharge the functions of a secretary of the
company; and

(b) is the holder of a practising certificate issued
under the Certified Public Secretaries of Kenya
Act.

(2) A director of a public company who fails to
comply with subsection (1) commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings.

248.If , in the case of a public company, the office
of secretary is vacant, or for any other reason there is no
secretary capable of acting, anything required or
authorised to be done by or to the secretary can be
done-

(a) by or to an assistant or deputy secretary (if
any); or

(b) if there is no assistant or deputy secretary or no
person capable of acting by or to any person
authorised generally or specifically for the
purpose by the directors.

249. (l) A public company shall keep a register of
its secretaries.

(2) The company shall ensure that its register of
secretaries -

Qualifrcations
of secretaries
of public
companies
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(a) contains the required particulars of the person
who is, or persons who are, the secretary or
joint secretaries of the company; and

(b) except in so far as the regulations otherwise
provide, is kept available for inspection at the
registered office of the company.

(3) The company shall ensure that its register of
secretaries is kept open for the inspection by-

(a) any member of the company without charge;
and

(b) any other person on payment of the prescribed
fee (if any).

(4) If a company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable on conviction
to a fine not exceeding five hundred thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the
company continues to fail to comply with the
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

250. (1) A public company shall, within fourteen
days after-

(a) a person is appointed to be its secretary or one
of its joint secretaries;

(b) ceases to be appointed as such; or

(c) any change occurs in the particulars contained
in its register of secretaries,

lodge with the Registrar for registration a notice of
the appointment, cessation of appointment or change and
of the date on which it occurred.

(2) A public company shall ensure that a notice
that a person has been appointed as a secretary, or a joint
secretary, of the company is accompanied by a written

Duty to notrfy
Regrstrar of
change of
secretary or
Jolnt secretary
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consent by the person to act as secretary or joint
secretary.

(3) If a public company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in default commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding twenty
thousand shillings for each such offence.

251.(l) If the secretary of a public company is a
natural person, the company shall ensure that its register
of secretaries contains the following particulars:

(a) the name and any former name of the
secretary; and

(b) the address of tire secretary.

(2) A public company's register of secretaries is
not required to contain particulars of a person's former
name if-

(a) the person's former name was changed or
disused before the person reached eighteen
years of age; or

(b) the person's name has been changed or disused
for twenty years or more.

(3) The address required to be stated in the register
under subsection (1) is a service address, which may be
the registered office of the company.

252. (l) If the secretary of a public company is a
company or a firm, the company shall ensure that its
register of secretaries contains the following
particulars-

(a) the name of the company or the firm;
(b) the registered or principal office of the

company or the firm;
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(c) the legal form of the company or firm and the
law by which it is governed; and

(d) in the case of a company or a firm that is
incorporated-register in which it is recorded
(including the place where the register is kept)
and its registration number in the register.

(2) If all the partners in a firm are joint secretaries,
it is sufficient to state the particulars that would be
required if the firm were a legal person and the firm had
been appointed secretary.

(3) The regulations may provide for the addition or
removal of particulars required to be contained in a
public company's register of secretaries.

253. (1) If a public company fails to comply with a
requirement of section 251 or 252, the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings. t'il

(2) If, after a company or any of its offifggp,ii'
convicted of an offence under subsection (2); the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding twenty
thousand shillings for each such offence.

254. A provision requiring or authorising a thing to
be done by or to a director and the secretary of a public
company is not satisfied by its being done by or to the
same person acting both as director and as, or in place of,
the secretary.

PART XIII-RESOLUTIONS AND MEETINGS

Division 1-General provisions about company
resolutions

255. (1) A resolution of the members, or of a class
of members of a private company may be passed either-

(a) as a written resolution; or

(b) at a meeting of the members.
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(2) A resolution of the members or of a class of
members of a public company may be passed only at a
meeting of the members.

256. (l) A resolution is an ordinary resolution of
the members (or of a class of members) of a company if
it is passed by a simple majority.

(2) A written resolution is passed by a simple
majority if it is passed by members representing a simple
majority of the total voting rights of eligible members.

(3) A resolution passed at a meeting on a show of
hands is passed by a simple majority if it is passed by a
simple majority of-

(a) the members who, being entitled to do so, vote
in person on the resolution; and

(b) the persons who vote on the resolution as duly
appointed proxies of members entitled to vote
on it.

(4) A resolution passed on a poll taken at a
meeting is passed by a simple majority if it is passed by
members representing a simple majority of the total
voting rights of members who, being entitled to do so,
vote in person or by proxy.

(5) Anything that may be done by ordinary
resolution may also be done by special resolution if the
company's so provide.

257. (l) A resolution is a special resolution of the
members (or of a class of members) of a company if it is
passed by a majority of not less than seventy-five
percent.

(2) A written resolution is passed by a majority of
not less than seventy-five percent if it is passed by
members representing not less than seventy-five percent
of the total voting rights of eligible members (see
Division 2).

(3) If a resolution of a private company is passed
as a written resolution-

(a) the resolution is not a special resolution unless
it stated that it was proposed as a special
resolutionl and
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(b) if the resolution so stated-it may only be
passed as a special resolution.

(4) A resolution passed at a meeting on a show of
hands is passed by a majority of not less than seventy-
five percent if it is passed by not less than seventy-five
percent of-

(a) the members who, being entitled to do so, vote
in person on the resolution; and

(b) the persons who vote on the resolution as duly
appointed proxies of members entitled to vote
on it.

(5) A resolution passed on a poll taken at a

meeting is passed by a majority of not less than seventy-
five percent if it is passed by members representing not
less than seventy-five percent of the total voting rights of
the members who (being entitled to do so) vote in person
or by proxy on the resolution.

(6) If a resolution is passed at a meeting, the
resolution is a special resolution only if the notice of the
meeting-

(a) included the text of the resolution; and

(b) specified an intention to propose the resolution
as a special resolution,

but if the notice of the meeting specified such an
intention, the resolution may be passed only as

a special resolution.

258. (1) When a vote on a written resolution put to
the members of a company is taken, then-

(a) if the company has a share capital-each
member has one vote for each share, or each
one hundred shillings of stock, held by the
member; and

(b) if the company does not have a share capital-
each member has one vote.

(2) When a vote on a resolution is to be taken by
the members of a company at a meeting on a show of
hands-

General rules
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(a) each member present in person has one vote;
and

(b) each proxy present who has been duly
appointed by a member entitled to vote on the
resolution has one vote.

(3) When a vote on a resolution is to be taken by
the members of a company by a poll-

(a) if the company has a share capital-each
member present in person, or each proxy
present who has been duly appointed by a
member, has one vote for each share, or each
one hundred shillings of stock, held by the
member; and

(b) if the company does not have a share capital-
each member present in person, or each proxy
present who has been duly appointed by a
member, has one vote.

(4) This section has effect subject to provisions of
the company's articles to the contrary.

259.(l) If a member entitled to vote on a
resolution has appointed one proxy only, and the
company's articles provide that the proxy has fewer
votes in a vote on a resolution on a show of hands taken
at a meeting than the member would have if the member
were present in person-

(a) the provision of the articles on the number of
votes the proxy has on a show of hands is void;
and

(b) the proxy has the same number of votes on a
show of hands as the member who appointed
the proxy would have if the member were
present at the meeting.

(2) If a member entitled to vote on a resolution has
appointed more than one proxy, subsection (1) applies as

if the references to the proxy were references to the
proxies taken together.

260. (l) If two or more persons hold a share
jointly, only the vote of the senior holder who votes and
any proxies duly authorised by that holder are eligible for
counting by the company.
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(2) For the purposes of this section, the senior
holder of a share is determined by the order in which the
names of the joint holders appear in the register of
members.

(3) Subsections (l) and (2) have effect subject to
provisions of the company's articles to the contrary.

26l.It a person who was not entitled to vote on a
resolution of a company purports to vote on the
resolution and the company's articles provide that
objections to the entitlement of the person to vote are to
be determined in accordance with a procedure specified
in those articles, the person's vote is nonetheless valid
if-

(a) no objection to the person's entitlement to vote
is made in accordance with the procedure; or

(b) one or more objections to the person's
entitlement to vote is made in accordance with
the procedure, but the objection is rejected in
compliance with the procedure.

Division 2-Written resolutions

262.(l) For the purpose of this Division, a
resolution is a written resolution of a private company if
it is proposed and passed by the company in accordance
with this Division.

(2) The following may not be passed as a written
resolution-

(a) a resolution under section 140 removing a
director from office before the end of the
director's period of office; or

(b) a resolution under section 740 removing an
auditor before the end of the auditor's term of
office.

(3) Either the directors or members of a company
may propose a resolution as a written resolution.

(4) A written resolution has effect as if passed-
(a) by the company in a general meeting; or

(b) by a meeting of a class of members of the
company.
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263.(1) In relation to a resolution proposed as a
written resolution of a private company, the eligible
members are the members who would have been entitled
to vote on the resolution on the circulation date of the
resolution.

(2) If the persons entitled to vote on a written
resolution change during the course of the day that is the
circulation date of the resolution, the eligible members
are the persons entitled to vote on the resolution at the
time when the first copy of the resolution was sent or
delivered to members for their agreement.

264. A reference in this Part to the circulation date
of a written resolution is to the date on which copies of
the written resolution are sent or delivered to members
or, if copies are sent or delivered to members on different
days, to the first of those days.

265. (l) This section applies to a resolution
proposed as a written resolution by the directors of the
company.

(2) The company shall send or deliver a copy of a
written resolution of the directors of the company to
every eligible member-

(a) by sending copies at the same time, so far as it
is reasonably practicable, to all eligible
members in hard copy form, in electronic form
or by means of a website; or

(b) if it is possible to do so without undue delay,
by delivering the same copy to each eligible
member in turn, or different copies to each of a
number of eligible members in turn,

or by sending copies to some members in
accordance with paragraph (a) and submitting a copy or
copies to other members in accordance with paragraph
(b).

(3) The company shall attach to, or enclose with,
the copy of the written resolution a statement informing
the member-

(a) how to signify agreement to the resolution; and

(b) of the date by which the resolution is required
to be passed if it is not to lapse.
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(4) The validity of the written resolution, if passed,
is not affected by a failure to comply with this section.

(5) If a requirement of this section is not complied
with, the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

266. (I) The members of a private company may
require the company to circulate a resolution that may
properly be moved and is proposed to be moved as a
written resolution.

(2) A resolution may properly be moved as a
written resolution unless -

(a) it would, if passed, be void (whether because
of inconsistency with a written law or the company's
constitution or otherwise);

(b) it defames a person; or

(c) it is frivolous or vexatious.

(3) If the members require a company to circulate
a resolution, the members may require the
company to circulate with it a statement of not
more than one thousand words on the subject
matter of the resolution.

(4) A company is required to circulate the
resolution and any accompanying statement as soon as
practicable after it has received requests to do so from
members representing not less than the requisite
percentage of the total voting rights of all members
entitled to vote on the resolution.

(5) The "requisite percentage" is five per cent or, if
a lower percentage is specified for this purpose in the
articles of the company, that percentage.
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(6) A request made under subsection (3) is not
effective unless-

(a) it is in hard copy form or in electronic form;

(b) it identifies the resolution and any
accompanying statement; and

(c) it is authenticated by the person or persons
making it.

267 . (l) A company that is required under section circulatron or

266 to circulate a resoluti-on shall, subject to section268, ::'ii:|,""
or an application not to circulate a members' statement, ProPosed bY

send to ei"ry eligible member of the company- members'

(a) a copy of the resolution; and

(b) a copy of any accompanying statement.

(2) The requirement under subsection (1) is subject
to sections 268 and 269.

(3) The company shall send or deliver a written
resolution to every eligible member-

(a) by sending copies at the same time so far as

reasonably practicable to every eligible
member in hard copy form, in electronic form
or by posting the resolution on the website of
the company;

(b) if it is possible to do so without undue delay-
by delivering the same copy to each eligible
member in turn or different copies to each of a
number of eligible members in turn; or

(c) by sending copies to some members in
accordance with paragraph (a) and delivering a

copy or copies to other members in accordance
with paragraph (b).

(4) The company shall send or deliver the copies
of the written resolution or, if copies are sent or delivered
to members on different days, the first of those copies not
more than twenty-one days after it receives a request to
circulate the resolution.

(5) The company shall attach to, or enclose with,
the copy of the resolution that is sent or delivered to
members under this section information specifying-
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(a) how they are to signify their agreement (or
disagreement) with the resolution; and

(b) the deadline for passing the resolution if it is
not to lapse.

(6) The validity of the resolution, if passed, is not
affected by a failure to comply with this section.

(1) If a company fails to comply with a
requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

268. (1) The members who requested the
circulation of the resolution shall meet the cost of
circulating the resolution unless the company otherwise
resolves.

(2) Unless the company has previously so
resolved, it is not bound to comply with section 261
unless there is deposited with or tendered to the company
an amount reasonably sufficient to meet the expenses of
the company in circulating the resolution.

269.(I) A company is not required to circulate a
members' statement under section 269 if, on an
application by the company or another person who
claims to be dissatisfied, the Court is satisfied that the
rights conferred by section 266 and that section are being
abused.

(2) The Court may order the members who
requested the circulation of the statement to pay the
whole or part of the company's costs on such an
application, even if they are not parties to the application.

270. (l) A member signifies agreement to a
proposed written resolution when the company receives
from that member, or from someone acting on the
member's behalf, an authenticated document-

(a) identifying the resolution to which the
agreement or the document relates; and

(b) indicating agreement to the resolution.

(2) To be effective, the authenticated document is
to be delivered or sent to the company in hard copy form
or in electronic form.
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(3) The agreement of a member to a written
resolution may not be revoked after it has been signified.

(4) A written resolution is passed when the
required majority of eligible members have signified
their agreement to the written resolution.

271. Q) A proposed written resolution lapses if it
is not passed before-

(a) the deadline specified for this purpose in the
company's articles; or

(b) if no deadline is specified-the expiry of
twenty eight days from and including the
circulation date.

(2) The agreement of a member to a written
resolution is void if signified after the deadline or the
expiry of that period.

2l2.lt a company has given an electronic address in
a document containing, or enclosed with or attached to, a
proposed written resolution, any document or
information relating to that resolution may be validly
sent by electronic means to that address, subject to any
conditions or limitations specified in the document.

273.1f a company sends to a person by means of a
website-

(a) a written resolution; or

(b) a statement relating to a written resolution, the
resolution or statement is not validly sent
unless the resolution is available on the website
throughout the period from and including the
circulation date and ending on the date on
which the resolution lapses under this Division.

274. A provision of the articles of a private
company is void to the extent that it would have the
effect that a resolution that is required by or otherwise
provided for in an enactment could not be proposed and
passed as a written resolution.

Division 3-Procedure for convening and holding
company general meetings

Subdivision 1-Convening of general meetings and
passing resolutions
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275. A resolution of the members of a company is
validly passed at a general meeting if-

(a) notice of the meeting and of the resolution is
given; and

(b) the meeting is held and conducted,

in accordance with this Act and the company's
articles.

276.The directors of a company may convene a
general meeting of the company.

277. (l) The members of a company may require
the directors to convene a general meeting of the
company.

(2) The directors are required to convene a general
meeting as soon as practicable after the company has
received requests to do so from-

members representing at least the required
percentage of such of the paid-up capital of the
company as carries the right of voting at
general meetings of the company; or

in the case of a company not having a share
capital-members who represent at least the
required percentage of the total voting rights of
all the members having a right to vote at
general meetings.

(3) The required percentage for the purpose
subsection (2) is ten percent, except as provided
subsection (4).

(4) In the case of a private company, the required
percentage is five percent if-

(a) more than twelve months has elapsed since the
end of the last general meeting convened in
accordance with a requirement under this
section; or

(b) in relation to which members had, in
accordance with an enactment or the
company's articles, exercised a right to require
the circulation of a resolution in respect of the
meeting at their request.
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(5) A request for the directors to convene a general
meeting is only effective if it states the general nature of
the business to be dealt with at the meeting. However,
such a request may include the text of a resolution that is
proposed to be put to the meeting.

(6) A resolution may not be moved at a general
meeting if-

(a) it would, if passed, be void because of
inconsistency with arry written law or the
constitution of the company or otherwise;

(b) it defames a person; or

(c) it is frivolous or vexatious.

(7) A request for the directors to convene a general
meeting is not effective unless it is-

(a) in hard copy form or in electronic form; and

(b) authenticated by the person or persons making
it.

278.(I) If requested to convene a general meeting
of the company, the directors shall-

(a) do so within twenty-one days from the date on
which request was made; and

(b) hold the meeting on a date not more than
twenty eight days after the date of the notice
convening the meeting.

(2) If such a request includes a resolution intended
to be moved at the meeting, the directors shall include in
the notice of the meeting a copy of the proposed
resolution.

(3) The business that may be dealt with at the
meeting includes a resolution of which notice is given in
accordance with this section.

(4) If the resolution is to be proposed as a special
resolution, the directors are taken not to have duly
convened the meeting if they do not give the required
notice of the resolution in accordance with this section

279. (l) If, after having been required to convene a
general meeting under section ZlJ, the directors fail to

Directors' duty
to convene
general
meetrng
required by
members.

Power of
members to
convene
general



The Companies Bill, 201 5 1083

do as required by section 278, the members who
requested the meeting, or any of them representing more
than one half of the total voting rights of all of them, may
convene a general meeting.

(2) If the requests received by the company
included the text of a resolution intended to be moved at
the meeting, the members concerned shall include in the
notice convening the meeting the text of the intended
resolution.

(3) The members concerned shall ensure that the
meeting is convened for a date not more than three
months after the date on which the directors were
requested to convene a meeting.

(4) The members concerned shall convene the
meeting, as nearly as practicable, in the manner in which
meetings are required to be convened by directors of the
company.

(5) The business that may be dealt with at the
meeting includes a resolution of which notice is given in
accordance with this section.

(6) The company shall reimburse the members
concerned for all reasonable expenses incurred by them
because the directors failed to convene a meeting as

required by section 278.

(7) The company shall deduct from the
remuneration payable to the directors who were in
default the amount of expenses reimbursed to members
under subsection (6).

280. (1) This section applies if for any reason it is Poweror

impracticabie- 
rr " 

;"'":'ii"'0"'
(a) to convene a meeting of a company in any [",tHi:*

manner in which meetings of that company
may be convened; or

(b) to conduct the meeting in the manner required
by the articles of the company or this Act.

(2) The Court may, either on its own initiative or
on the application-

(a) of a director of the company; or

meetlng at the
expense of the
company.
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(b) of a member of the company who would be
entitled to vote at the meeting,

make an order requiring a meeting to be convened,
held and conducted in any manner the Court considers
appropriate.

(3) If an order is made under subsection (2), the
Court may give such ancillary or consequential directions
as it considers appropriate.

(4) Directions given by the Court under subsection
(3) may include a direction that one member of the
company present at the meeting be regarded as

constituting a quorum.

(5) A meeting convened, held and conducted in
accordance with an order under this section is taken for
all purposes to be a meeting of the company properly
convened, held and conducted.

281. (l) In convening a general meeting (other
than an adjourned meeting), a private company shall give
a least twenty-one days' notice.

(2) In convening a general meeting, a public
company shall give-

(a) in the case of its annual general meeting-at
least twenty-one days' notice to members; or

(b) in the case of any other general meeting-at
least fourteen days notice to members.

(3) The company's articles may require a longer
period of notice than that specified in subsection (1) or
(2).

(4) A general meeting may be convened by shorter
notice than that otherwise required if it is agreed by the
members.

(5) The shorter notice referred to in subsection (4)
is valid only if it is agreed to by the required majority of
members.

(6) For the purpose of subsection (5), the required
majority of members is a majority of members who,
having a right to attend and vote at a general meeting-

Amount of
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(a) together hold not less than the requisite
percentage in nominal value of the shares
giving a right to attend and vote at the meeting;
or

(b) in the case of a company that does not have a
share capital-together represent not less than
the requisite percentage of the total voting
rights at that meeting of all the members.

(7) The requisite percentage for the purpose of
subsection (6) is-

(a) in the case of a private company-ninety per
cent or such higher percentage, not exceeding
ninety-five per cent, as may be specified in the
company's articles; or

(b) in the case of a public company-ninety-five
percent.

(8) The proceedings of a meeting that do not
comply with the requirements of this section are void.

282. A company shall give notice of a general
meeting-

(a) in hard copy form;

(b) in electronic form;

(c) by means of a website; or

(d) partly by one such means and partly by one or
more of the other such means.

283. (1) Notice of a general meeting that is given
by a company by means of a website is not effective
unless it is complies with this section.

(2) In notifying its members of the presence on a
website of a notice convening a general meeting, a
company shall-

(a) state that it concems a notice of a company
meeting;

(b) specify the place, date and time of the meeting;
and

(c) in the case of a public company, state whether
the meeting will be an annual general meeting.
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(3) The company shall ensure that the notice of the
general meeting is available on the website throughout
the period from and including the date of that notification
and ending with the conclusion of the meeting.

284. (l) A company shall send a notice of a
general meeting of the company to-

(a) each member of the company; and

(b) each director.

(2) In subsection (1), the reference to a member
includes any person who is entitled to a share in
consequence of the death or bankruptcy of a member, if
the company has been notified of their entitlement.

(3) In subsection (2). the reference to the
bankruptcy of a member includes the sequestration of the
estate of a member.

(4) This section has effect subject to-
(a) any written law; and

(b) any provision of the company's articles to the
contrary.

285.In giving notice of a general meeting, a

company shall specify-

(a) the time and date of the meeting;

(b) the place of the meeting; and

(c) the general nature of the business to be dealt
with at the meeting.

286. (1) If a company fails to comply with a

requirement of section 281(l) or (2),282,283(2) or (3),
284(1) or 285, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (l), the
company continues to fail to comply with the relevant
requirement, the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
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conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

287 . (l) If a provision of this Act requires a special
notice of a resolution to be given, the resolution is not
effective unless notice of the intention to move it has
been given to the company at least twenty-eight days
before the meeting at which it is moved.

(2) The company shall, if practicable, give its
members notice of any such resolution in the same
manner and at the same time as it gives notice of the
meeting.

(3) If it is not practicable to give that notice, the
company shall give its members notice of the resolution
at least fourteen days before the meeting-

(a) by advertisement in a newspaper having a wide
circulation in the area in which the company
carries on business: or

(b) in any other manner allowed by the company's
articles.

(4) If, after notice of the intention to move such a
resolution has been given to the company, a meeting is
called for a date twenty eight days or less after the notice
has been given, the notice is nevertheless taken to have
been effectively given even though it was not given
within the required period.

288. (1) If a company gives notice of-
(a) a general meeting; or

(b) a resolution intended to be moved at a general
meeting, an accidental failure to give notice to
one or more persons is to be disregarded for the
purpose of determining whether notice of the
meeting or resolution has been duly given.

(2) With the exception of a notice given under
section 215,219 or 312, subsection (1) has effect subject
to any provision of the company's articles.

289. (l) The members of a company may require
the company to circulate, to members of the company
entitled to receive notice of a general meeting, a
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statement of not more than one thousand words with
respect to-

(a) a matter referred to in a proposed resolution to
be dealt with at that meeting; or

(b) other business to be dealt with at that meeting.

(2) A company is required to circulate a statement
once it has received requests to do so from-

(a) members representing at least five percent of
the total voting rights of all the members who
have a relevant right to vote; or

(b) at least one hundred members who have a

relevant right to vote and hold shares in the
company on which there has been paid up an
average sum, per member, of at least one
thousand shillings.

(3) In subsection (2), "relevant right to vote"
means-

(a) in relation to a statement with respect to a
matter referred to in a proposed resolution, a
right to vote on that resolution at the meeting to
which the requests relate; and

(b) in relation to any other statement, a right to
vote at the meeting to which the requests relate.

(4) A request under subsection (2) is effective only
if it-

is in hard copy form or in electronic form;

identifies the statement to be circulated;

is authenticated by the person or persons
making it; and

(d) is received by the company at least seven days
before the meeting to which it relates.

290. (l) A company that, in accordance with
section 289, is required by its members to circulate a

statement shall send to each of its members who is
entitled to receive notice of the meeting a copy of the
statement-

(a)

(b)

(c)
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(a) in the same manner as the notice of the
meeting; and

(b) at the same time as, or as soon as reasonably
practicable after, it has given notice of the
meeting.

(2) Subsection (1) has effect subject to section
291(2) and sectron292.

(3) If a company fails to comply with subsection
(l), the company. and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding two hundred thousand
shillings.

291. (l) The members who requested the statement
to be circulated need not pay the expense incurred by the
company in complying with section 290 if -

(a) the meeting to which the requests relate is an
annual general meeting of a public company;
and

the company receives requests sufficient to
require the company to circulate the statement
before the end of the financial year preceding
the meeting.

If subsection (1) does not apply, then-

unless the company resolves otherwise-the
members who requested the statement to be
circulated are liable to meet the expenses of the
company in complying with section 290:' and

unless the company has previously resolved
not to circulate statements to its members as

required by section 289-it is bound to comply
with section 290 only if, not later than seven
days before the meeting, an amount reasonably
sufficient to meet its expenses in doing so is
deposited or tendered to it.

Subdivision 2-Procedure at company general
meetings

292. (l) In the case of a company limited by shares
or guarantee and having only one member, one
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qualifying person present at a meeting constitutes a

quorum.

(2) In any other case, (subject to the articles of the
company) two qualifying persons present at a meeting
are a quomm. unless-

(a) each is a qualifying person only because the
person is authorised under section 297 to act as

the representative of a body corporate in
relation to the meeting. and they are
representatives of the same body corporate; or

(b) each is a qualifying person only because the
person is appointed as proxy of a member in
relation to the meeting, and they are proxies of
the same member.

293.(l) The mernbers present at a general meeting
of the company may, by ordinary resolution, elect one of
the members to preside at the meeting.

(2) Subsection (1) is subject to a provision of the
company's articles that states who may or may not be
chairperson or preside at a general meeting of the
company.

294. (l) On a vote on a resolution at a meeting
with a show of hands, the person presiding at the meeting
may declare that the resolution-

(a) has or has not been passed: or

(b) has passed rvith a particular majority.

(2) Such a declaration is conclusive evidence of
the result of the voting without proof of the number or
proportion of the votes recorded in favour of or against
the resolution.

(3) An entry in respect of such a declaration in the
minutes of the meeting recorded in accordance with
section 292 is also conclusive evidence of that fact
without further proof.

(4) This section does not have effect if a poll
demanded for passing the resolution and the demand
not subsequently withdrawn.

295.(1) A provision of a company's articles
void to the extent that it rvould have the effect
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excluding the right to demand a poll at a general rneeting
on a resolution other than one for-

(a) electing the member who is to preside at the
meeting; or

(b) adjourning the meeting.

(2) Except as provided by subsection ( l). a
provision of a company's articles is void to the extent
that it would have the effect of making ineffective a

demand for a poll on a resolution made-

(a) by no fewer than five members having the right
to vote on the resolution;

(b) by a member or members representing no less
than ten percent of the total voting rights of all
the members having the right to vote on the
resolutionl or

(c) by a member or members holding shares in the
company conferring a right to vote on the
resolution, being shares on which an aggregate
amount has been paid up equal to not less than
ten percent of the total amount paid up on all
the shares conferring that right.

296. A member who is entitled to cast two or more
votes at a poll taken at a general meeting of a company is
not obliged to use all of those votes or to cast them all in
the same way.

297 . (l) If a body corporate is a member of a
company, it may, by resolution of its directors or other
governing body, authorise a person or persons to act as

its representative or representatives at a meeting of the
company.

(2) If the body corporate authorises only one
person to act as its representative at a meeting of the
company, that person is entitled to exercise the same
powers on behalf of the body as the body could exercise
if it were a natural person who is a member of the
company.

(3) If the body corporate authorises two or lnore
persons to act as its representatives at a meeting of the
company, any one of them is entitled to exercise the
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same powers on behalf of the body as the body could
exercise if it were a natural person who is a member of
the company.

(4) If the body corporate authorises two or more
persons to act as its representatives at a meeting of the
company and more than one of them purports to exercise
a power under subsection (3)-

(a) if they purport to exercise the power in the
same way-power is taken to be exercised in
that way; and

(b) if they do not purport to exercise the power in
the same way-power is taken not to be
exercised.

Subdivisiort 3-Use of proxies at company general
meetings

298. (1) A member of a company is entitled to
appoint another person as the member's proxy to
exercise all or any of the member's rights to attend and to
speak and vote at a meeting of the company.

(2) A member of a company that has a share
capital may appoint more than one proxy for a meeting
provided each proxy is appointed to exercise the rights
attached to a different share or different shares held by
the member.

299.(l) In every notice convening a meeting of a
company, the company shall include a prominently
displayed statement informing the member of-

(a) the member's rights under section 298;' and

(b) any more extensive rights conferred by the
company's articles to appoint more than one
proxy.

(2) Failure to comply with this section does not
affect the validity of the meeting or of anything done at
the meeting.

(3) If a company fails to comply with this section
in relation to a meeting of a company, the company, and
each officer of the company who is in default, commit an
offence, and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.
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300. (1) If, for the purposes of a meeting,
invitations are issued at the expense of the company to
members to appoint as a proxy a specified person, or a
number of specified persons, the company shall issue the
invitations to all members entitled to vote at the meeting.

(2) A company complies with subsection (1) if-
(a) there is issued to a member, at the member's

request, a form of appointment naming the
proxy, or a list of persons willing to act as

proxy; and

(b) the form or list is available on request to all
members entitled to vote at the meeting.

(3) If a company fails to comply with subsection
(1) in relation to a meeting of a company, the company,
and each officer of the company who is in default,
commit an offence, and on conviction are each liable to a
fine not exceeding five hundred thousand shillings.

301. (1) This section applies to-
(a) the appointment of a proxy; and

(b) any document necessary to show the validity
of, or otherwise relating to, the appointment of
a proxy.

(Z) A provision of the company's articles is void to
the extent that it would have the effect of requiring any
such appointment or document to be received by the
company or another person earlier than whichever of the
following periods is applicable:

(a) in the case of a meeting or adjourned
meeting-forty-eight hours before the time for
holding the meeting or adjourned meeting;

(b) in the case of a poll taken more than forty-eight
hours after it was demanded-twenty-four
hours before the time appointed for the taking
of the poll;

(c) in the case of a poll taken not more than forty-
eight hours after it was demanded-the time at
which it was demanded.
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(3) In calculating the periods referred to in
subsection (2), a day' or part of a day that is not a
working day is to be disregarded.

302. ( I ) A proxy may be elected to preside at a
general meeting by a resolution of the company passed at
the meeting.

(2) Subsection (1) is subject to any provision of
the company's articles that states who may or who
may not be chairperson.

303. (l) The appointment of a proxy to vote on a
matter at a meeting of a company authorises the proxy to
demand, or join in demanding, a poll on that matter.

(2) In applying section 295 to a proxy of a member
of a company-

(a) for the purpose of subsection (2Xa) of that
section-a demand by a proxy counts as a

demand by the member;

(b) for the purpose of subsection (2Xb) of that
section-a demand by the proxy counts as a
demand by the member representing the voting
rights that the proxy is authorised to exercise;
and

(c) for the purposes of subsection (2)(c)-a
demand by the proxy counts as a demand by
the member holding the shares to which those
rights are attached.

304.(l) A member of a company w,ho has
appointed a person to act as a proxy of the member may
terminate the appointment by notice.

(2) The termination of the appointment of a person
to act as proxy does not affect-

(a) whether the person counts in deciding whether
there is a quorum at a meeting of the company;

(b) the validity of anything that the person does in
presiding at the meeting; or

(c) the validity of a poll demanded by the person at
the meeting, unless the company has received
notice of the termination before the start of the
rneeting.
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(3) The termination of the authority of a pel'son to
act as proxy does not aft'ect the validity of a vote given
by that person unless the company receives notice of the
termination-

(a) before the start of the meeting or adjourned
meeting at which the vote is cast; or

(b) in the case of a poll taken more than forty-eight
hours after it is demanded-before the time
fixed for taking the poll.

(4) If the company's articles require or permit
members to give notice of termination to a person other
than the company, this section has effect as if the
references in this section to a company included
references to that person.

(5) Subject to subsection (6), subsections (2) and
(3) have effect subject to any provision of the company's
articles that has the effect of requiring notice of
termination to be received by the company or another
person at a time earlier than that specified in those
subsections.

(6) A provision of the company's articles is .uoid to
the extent that it would have the effect of requiring notice
of termination to be received by the company or another
person earlier than whichever of the following periods is
applicable:

(a) in the case of a meeting or adjourned
meeting-forty-eight hours before the time for
holding the meeting or adjourned meeting;

(b) in the case of a poll taken more than forty-eight
hours after it was demanded-twenty four
hours before the time appointed for the taking
of the poll;

(c) in the case of a poll taken not more than forty-
eight hours atier it was demanded, the time at
which it was demanded.

(7) In calculating the periods referred to in
subsections (3)(b) and (6). no account is to be taken of
any part of a day that is not a working day.

305. Sections 298 to 304 do not prevent a

company's articles from conferring more extensive rights
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on members or proxies than those confened by those
sections.

Subdivision 4-Other matters relating to company
general meetings

306. If a resolution is passed at an adjourned general
meeting of a company, the resolution is for all purposes
to be treated as having been passed on the date on which
it was in fact passed, and may not be treated as having
been passed on an earlier date.

307. (1) If a company has given an electronic
address in a notice convening a general meeting, any
document or information relating to proceedings at the
meeting can be sent by electronic means to that address
subject to the conditions or limitations (if any) specified
in the notice.

(2) If a company has given an electronic address-

(a) in a document of proxy sent out by the
company in relation to the meeting; or

(b) in an invitation to appoint a proxy issued by the
company in relation to the meeting, any
document or information relating to proxies for
that meeting can be sent by electronic means to
that address, subject to any conditions or
limitations specified in the notice.

(3) In subsection (2), documents relating to
proxies include-

(a) the appointment of a proxy for a meeting;

(b) any document necessary to establish the
validity of the appointment of a proxy; and

(c) a notice terminating the appointment of a
proxy.

Division 4-Application of Division 3 to meetings of
classes of members of companies

308. (l) Subject to subsection (2) and (3), Division
3 applies, with necessary modifications, to a meeting of
holders of a class of shares of a company as it applies to a
general meeting of the company.
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(2) Sections 271 to 280 do not apply to a meeting
of holders of a class of shares.

(3) In addition to the sections specified in
subsection (2). sections 292 and 295 do not apply to a
meeting convened to pass a resolution to vary rights
attached to a class of shares.

(4) The quorum for a meeting referred to in
subsection (3) is-

(a) for a meeting other than an adjourned
meeting-at least two persons who are present
and holding at least one-third in nominal value
of the issued shares of the relevant class; and

(b) for an adjourned meeting-one person who is
present and holding shares of the reievant class.

(5) For the purpose of subsection (4), a person who
is present as a holder of one or more proxies is taken to
hold only the shares in respect of which those proxies are
authorised to exercise voting rights.

(6) At such a meeting, a holder of shares of the
relevant class may demand a poll if present at the
meeting.

(7) For the purposes of this section-
(a) any amendment of a provision contained in a

company's articles for the variation of the
rights attached to a class of shares. or the
insertion of any such provision into the articles,
is itself taken to be a variation of those rights;
and

(b) a reference to the variation of rights attached to
a class of shares includes a reference to the
abrogation of those rights.

309. (1) Subject to subsection (2) and (3), Division
3 applies, with necessary modifications, to a meeting of a
class of members of a company having no share capital as

it applies to a general meeting of the company.

(2) Sections 271 to 280 do not apply to a meeting
of class of members of a company having no share
capital.
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(3) In addition to the sections specified in
subsection (2), sections 292 and 295 do not apply to a

meeting convened to pass a resolution to vary rights of a
class of members of a company having no share capital.

(4) The quorum for a meeting referred to in
subsection (3) is-

(a) for a meeting other than an adjourned
meeting-at least two members of the class
present in person or by proxy who together
represent at least one-third of the voting rights
of the class; and

(b) for an adjourned meeting-one member of the
class present in person or by proxy.

(5) At such a meeting, any member present in
person or by proxy may demand a poll.

(6) For the purposes of this section-

(a) any amendment of a provision contained in a
company's articles for the variation of the
rights of a class of members, or the insertion of
any such provision into the articles, is itself
taken to be a variation of those rights; and

(b) a reference to the variation of rights of a class
of members includes a reference to the
abrogation of those rights.

Division S-Additional requirements for general
meetings of public companies

310. (l) Every public company shall hold a general
meeting as its annual general meeting within six months
from and including the day following its accounting
reference date in each year, whether or not it holds other
meetings during that period.

(2) A company that fails to comply with subsection
(1) as a result of giving notice under section 634-

(a) specifying a new accounting reference date;
and

(b) stating that the cuffent accounting reference
period or the previous accounting reference
period is to be shortened,

PubLc companres
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is nonetheless taken to have complied with that
subsection if it holds a general meeting as its annual
general meeting within three months after giving that
notice.

(3) If a public company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
company continues to fail to comply with the requirement
to hold its annual general meeting, the company, and each
officer of the company who is in default, commit a
further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding one hundred thousand shillings for each such
offence.

311. (1) A public company shall state in the notice
convening an annual general meeting of the company that
the meeting is an annual general meeting.

(2) An annual general meeting may be convened
by shorter notice than that required by section 281(2) or
by the company's articles, if all the members entitled to
attend and vote at the meeting agree to the shorter notice.

(3) If a public company fails to comply with
subsection (1), the company, and each officer of the
company who is in default commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

312.(l) The members of a public company may
require the company to give to members of the company
who are entitled to receive notice of the next annual
general meeting a notice of a resolution that is proposed
to be moved at that meeting.

(2) A public company is not required to give notice
of a resolution if-

(a) it would, if passed, be void (whether because of
inconsistency with this Act or any other written
law or the company's constitution or
otherwise);
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(b) it defames a person; or

(c) it is frivolous or vexatious.

(3) A company is required to give notice of a

resolution once it has received requests that it do so
from-

(a) members representing at least five percent of
the total voting rights of all the members who
have a right to vote on the resolution at the
annual general meeting to which the requests
relate; or

(b) at least one hundred members who have a right
to vote on the resolution at the annual general
meeting to which the requests relate and hold
shares in the company on which there has been
paid up an average sum, per member, of at least
ten thousand shillings.

(4) A request is effective for the purpose of this
section only if-

(a) it is in hard copy form or in electronic form;

(b) identifies the resolution of which notice is to be
given;

(c) is authenticated by the person or persons
making it; and

(d) is received by the company not later than-
(i) six weeks before the annual general

meeting to which the request relate; or

(ii) if later, the time at which notice is given of
that meeting.

(5) If a public company fails to comply with
subsection (3), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

313. (1) A company that is required under section
312 to give notice of a resolution shall send a copy of the
resolution to each member of the company entitled to
receive notice of the annual general meeting-

(a) in the same manner as notice of the meeting;
and
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(b) at the same time as, or as soon as reasonably
practicable after, it gives notice of the meeting.

(2) Subsection (1) has effect subject to section
314(2).

(3) The business which may be dealt with at an
annual general meeting includes a resolution of which
notice is given in accordance with this section.

(4) If a public company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

314. (1) The members who requested the
circulation of the resolution need not pay the expenses of
the company in complying with section 313 if requests
sufficient to require the company to circulate it are
received before the end of the financial year preceding
the meeting.

If subsection (l) does not apply, then-
unless the company otherwise resolves, the
members who requested the circulation of the
resolution shall pay the expenses of the
company in complying with section 313; and

(b) unless the company has previously so resolved,
it is not bound to comply with section 313
unless not later than-
(i) six weeks before the annual general

meeting to which the request relates; or
(ii) if later, the time at which the notice is

given of that meeting, an amount
reasonably sufficient to meet its expenses
in complying with that section is deposited
with or tendered to it.

315. (1) If a poll is taken at a general meeting of a
quoted company, the company shall ensure that the
following information is made available on a website-

(a) the date of the meeting;

(b) the text of the resolution or a description of the
subject matter of the poll;

(2)

(a)
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(c) the number of votes cast in favour of the
resolution;

(d) the number of votes cast against the resolution.

(2) Section 316 applies to this section.

(3) Failure to comply with subsection (1) or a
requirement of section 316 does not affect the validity
of-

(a) the poll; or

(b) the resolution or other business (if passed or
agreed to) to which the poll relates.

(4) If a quoted company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

316. ( 1) A quoted company shall make the Requ,rements as

information referred to in section 315(1) available on a :ffit;]ffi,
website that-

(a) is maintained by or on behalf of the company;
and

(b) identifies the company.

(2) The company shall not make access to the
information on the website, and the ability to obtain a
hard copy of the information from the website,
conditional on the payment of a fee or compliance with
any other requirement.

(3) The company shall ensure that the information
referred to in subsection (3) is-

(a) made available as soon as reasonably
practicable after the date of the meeting at
which the poll was taken; and

(b) kept continuously available on a website that
complies with subsection (l) for not less than
two years from and including the date on which
it is first made available on the website.

(4) A failure to make information available on a
website continuously during the two years specified in
subsection (3Xb) is to be disregarded if-

tt02
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(a) the information is made available on the
website for part of that period; and

(b) the failure is wholly attributable to
circumstances that it would not be reasonable to
expect the company to have prevented or
avoided.

(-5) If a quoted company fails to comply with a

requirement of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(6) If, after a quoted company or any of its officers
is convicted of an offence under subsection (5), the
company continues to fail to comply with the requirement
concerned, the company, and each officer of the company
who is in default, commit a further offence on each day
on which the failure continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
each such offence.

Division 6-Records relating to resolutions and
company meetings

317. (1) Every company shall keep records
comprising-

(a) copies of all resolutions of members passed
otherwise than at general meetings:

(b) minutes of all proceedings of general meetings;
and

(c) details provided to the company in accordance
with section 319.

(2) The company shall keep the records for at least
ten years from the date of the relevant resolution, meeting
or decision.

(3) If a company fails to comply with subsection
(l) or (2), the company, and each officer of the company
who is in default, commit an offence and on conviction
are each liable to a fine not exceeding five hundred
thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
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company continues to fail to comply with subsection (l),
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each such
offence.

3fE. (1) This section applies to the records kept in
accordance with section 3ll .

(2) The record of a resolution passed otherwise
than at a general meeting, if purporting to be signed by a
director of the company or by the company secretary, is
evidence of the passing of the resolution.

(3) If a record of a written resolution of a private
company exists, the requirements of this Act with respect
to the passing of the resolution are presumed to be
complied with unless the contrary is proved.

(4) The minutes of proceedings of a general
meeting, if purporting to be signed by the person
presiding at that meeting or by the person presiding at the
next general meeting, are evidence of the proceedings at
the meeting.

(5) If a record of proceedings of a general meeting
of a company exists, then, until the contrary is proved-

(a) the meeting is presumed to have been duly held
and convened:

(b) all proceedings at the meeting are presumed to
have duly taken place; and

(c) all appointments at the meeting are presumed to
be valid.

3f9. (1) This section applies to a company that is
limited by shares or by guarantee and has only one
member.

(2) If a company to which this section applies takes
a decision that-

(a) can be taken by the company at a general
meeting; and

(b) has effect as if agreed by the company at a
general meeting, the member of the company
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shall, unless the decision is in the form of a
written resolution, provide the company with
details of the decision.

Failure to comply with this section does not
validity of a decision referred to in subsection

(4) A rnember of a company to which this section
applies who, without reasonable excuse, fails to comply
with subsection (2) commits an offence and on conviction
is liable to a fine not exceeding five hundred thousand
shillings.

320. (l) This section applies-
(a) to a company that is required to keep records in

accordance with section 3[7; and

(b) to those records.

(2) Except in so far as the regulations otherwise
provide, a company to which this section applies shall
keep its records available for inspection at its registered
office.

(3) The company shall, on being requested to do so
by a member of the company, make the records available
for inspection by the member without charge.

(4) If a member of the company requests the
company to provide the member with a specified record,
the company shall comply rvith the request withln seven
days after receiving the request, subject to payment of the
prescribed fee (if any).

(5) If the company fails without reasonable excuse
to comply with-

(a) subsection (2): or

(b) a request made under subsection (3) or (4).

the company, and each officer of the company who
is in default. commit an offence and on
conviction are each liable to a line not
exceeding five hundred thousand shillings.

(6) If, afier a company or any of its officers is

convicted of an offence under subsection (5). the
company continues to fail to comply with subsection (2),
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or with the relevant request, the company, and each
officer of the company who is in default, commit a

further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding fifty thousand shillings for each such offence.

(7) If a company refuses to allow an inspection as

requested under subsection (3). or to provide a copy of a

record requested under subsection (4), the Court may, on
the application of a person affected by the refusal, make
an order compelling the company to allow an immediate
inspection of the records. or to provide that person with a
copy of the requested record.

321. This Division applies, rvith necessary
modifications. in relation to resolutions and meetings
of-

(a) holders of a class of shares; and

(b) in the case of a company without a share
capital, a class of members, as it applies in
relation to resolutions of members generally
and to general meetings.

PART XIY_SHARE CAPITAL OF COMPANY

Division 1-Shares and share capital of a company

322. (1) The shares of a company may not be

converted into stock.

(2) An attempt to convert a company's shares into
stock has no eft-ect.

323. The
company are
of real estate.

324. (1)
share capital
value.

shares or other interest of a member in a

personal property and are not in the nature

Shares in a limited cornpany having a

are each required to have a fixed norninal

(2) Shares in a limited company having a share
capital are required to be denominated in shillings.

(3) An allotment of shares that does not comply
with subsection ( l) or (2) is void.

(4) If. at the commencement of this section, an

existing company's capital consists of stock, the amount
of stock is converted to shares of one shilling each.
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(5) If a company purports to allot shares in
contravention of this section, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

325.(l) Except as provided by subsections (2) and
(3), a company that has a share capital shall ensure that
each of its shares is distinguished by an appropriate
distinguishing number.

(2) If all of the issued shares in a company are fully
paid up and rank equally for all purposes, they do not
require distinguishing numbers so long as they remain
fully paid up.

(3) If all of the issued shares of a particular class in
a company are fully paid up and rank equally fbr all
purposes. those shares do not require distinguishing
numbers so long as they remain fully paid up and rank
equally for all purposes rvith all other shares of the same
class that are currently issued and fully paid up.

(4) If a company allots shares that do not comply
with subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

326.The shares and any other interests of a member
in a company are transferable in accordance with the
company's articles.

Division 2-Allotment of shares: general provisions

327. (1)The directors of a company shall not
exercise a power of the company-

(a) to allot shares in the company; or

(b) to grant rights to subscribe for. or to convert
any security into, shares in the company, except
in accordance with section 328 or 329.

(2) Subsection ( I ) does not apply-
(a) to the allotment of shares under a share scheme

of an employee; or

(b) to the grant of a right to subscribe for, or to
convert any security into, shares so allotted.
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(3) If this sectiou applies in relation to the grant of
a right to subscribe fbr. or to convert a security into.
shares, it does not apply in relation to the allotment of
shares in accordance lvith that right.

(4) A director who-
(a) is knowingly a party to a contravention of

subsection (l); or

(b) authorises a contravention of that subsection,
comrnits an offence and on conviction is liable
to a fine not exceeding five hundred thousand
shillings.

(5) Nothing in this section affects the validity of an
allotment or other transaction.

328.1f a private company has only one class of
shares, the directols may exercise any power of the
company-

(a) to allot shares of that class; or

(b) to grant rights to subscribe for or to convert any
security into such shares, except to the extent
that they are prohibited from doing so by the
company's articles.

329.(l\ The directors of a company may exercise a
power of the cornpany-

(a) to allot shares in the company: or

(b) to grant rights to subscribe for or to convert any
security into shares in the company, only if they
are authorised to do so by the company's
articles or by a resolution of the company.

(2) An authorisation under subsection (l) may be
given for a particular exercise of the power or for its
exercise generally, and may be unconditional or subject
to conditions.

(3) An authorisation under subsection (1) is not
etfective unless it-

(a) states the maximum amount of shares that may
be allotted under it: and

(b) specifies the date on which it will expire, which
may not be more than five years from-
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(i) in the case of authorisation contained in
the company's articles at the time of its
original incorporation-the date of that
incorporation; or

(ii) in any other case-the date on which the
authorising resolution is passed.

(4) An authorisation may-
(a) be renewed or further renewed by resolution of

the company for a further period not exceedrng
five years, and

(b) be revoked or varied at any time by resolution
of the company.

(5) A resolution renewing an authorisation is not
effective unless-

(a) states or restates the maximum amount of
shares that may be allotted under the
authorisation or, the amount remaining to be
allotted under it; and

(b) specifies the date on which the renerved
authorisation will expire.

(6) In relation to rights to subscribe for or to
convert a security into shares in the company, a reference
in this section to the maximum amount of shares that may
be allotted under the authorisation is to the maximum
number of shares that may be allotted under the rights.

(l) The directors may allot shares, or grant rights to
subscribe for or to convert any security into shares. afier
an authorisation has expired if-

(a) the shares are allotted, or the rights are granted,
in accordance with an offer or agreement made
by the company before the authorisation
expired; and

(b) the authorisation allowed the company to make
an off-er or agreement that lvould or nright
require shares to be allotted, or rights to be
granted, after the authorisation had expired.

(8) A resolution of a company to give, vary, revoke
or renew an authorisation may be by an ordinary
resolution.
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(9) If a resolution under subsection (8) purports to
amend the articles of a company, the resolution is
effective only if it is a special resolution.

330.(l) Except as permitted by section 331, a
company shall not apply any of its shares or capital
money, either directly or indirectly, in payment of any
commission, discount or allowance to any person in
consideration of the person-

((2) For the purpose of subsection ( I ), it is does not
matter how the shares or money are so applied.

(3) Nothing in this section affects the payment of
brokerage the payment of which was previously lawful.

(4) If a company contravenes subsection (1), the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a tlne not exceeding five hundred thousand
shillings.

(5) An application of shares or capital money in
contravention of subsection ( I ) is void.

331.(1) A company may pay a commission to a
person in consideration of the person-

a) subscribing or agreeing to
absolutely or conditionally
company;or

subscribe whether
for shares in the

(b) procuring or agreeing to procure subscriptions,
whether absolute or conditional. for shares in
the company.

(a) subscribing or agreeing to subscribe (either
absolutely or conditionally) for shares in the
company; or

(b) procuring or agreeing to procure subscriptions
(either absolute or conditional) for any such
shares, but only if the conditions specified in
subsection (2) are satisfied

(a) the payment of the commission is authorised by
the company's articles; and

(b) the commission paid or agreed to be paid does
not exceed-

ll l0

General
prohrbitron of
commtssl0lls.
drscounts and
ailorvances

Permrtted
commtsslon



The Contpoties Bill. 201 5 lill

(i) ten percent of the price at which the shtrres
are issued: or

(ii) the amount or rate authorised by the
articles.

rvhichever is the less.

(2) The conditions are that-
332. (1) A company shall register an ellotment of

shares as soon as practicable and in any event within two
months after the date of the allotment.

(2) If a company fails to comply with subsection
( 1), the company, and each oificer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2). the
company continues to fail to register the allotment of
shares. the company, and each officer of the company
who is in default, commit a further offence on each day
on which the failure continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
each such offence.

333. (1) Within one month after making an
allotment of shares, a limited company shall lodge lvith
the Registrar for registration a return of the allotment.

(2) The company shall ensure that the return-
(a) contains the information prescribed by the

regulations; and

(b) is accompanied by a statement of capital.

(3) The company shall specify in the statement of
capital as at the date to which the return is made up-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-
(i) the particulars prescribed by the

regulations of the rights attached to the
shares;
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(ii) the total number of shares of that class:
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and

(iii) the aggregate nonrinal value of shares of
that class: and

(d) the amount paid up and the amount (if any)
unpaid on each share (whether on account of the nominal
value of the share or in the form of a premium).

334. ( I ) An unlimited cornpany that allots shares of
a class with rights that are not in all respects uniform with
shares previously allotted shall, within one month after
making such an allotment. lodge with the Registrar for
registration a return of the allotment.

(2) The cornpany shall ensure that the return
specifies the particulars of the rights attached to the
shares prescribed by the regulations for the purposes of
this subsection.

(3) For the purposes of this section, shares are not
to be regarded as different from previously allotted shares
only because they do not carry the same rights to
dividends as the previously allotted shares so long as they
were allotted uring the twelve months immediately
following the allotment of the previously issued shares.

335.(1) If a company fails to lodge a return of
allotment as required by section 333 or 334, the company,
and each officer of the company who is in default.
commit an offence and on conviction are each liable to a
fine not exceeding two hundred thousand shillings.

(2) If, after a company or any of its officers is
convicted of an off'ence under subsection ( i), the
company continues to fail to lodge the relevant return for
registration, the company, and each officer of the
company who is in default, commit a further offence on
each day on lvhich the failure continues and on
conviction are eerch liable to a fine not exceeding trventy
thousand shillings for each such offence.

336. The provisions of this Part on allotment do not
apply to the taking o1' shares by the subscribers to the
memorandum on the formaticln of the company.

Division 3-Allotment of equity securities: existing
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shareholders' right of pre-emption

337.In this Division, a reference to the allotment of
equity securities includes -

(a) the grant of a right to subscribe for, or to
convert any securities into, ordinary shares in
the company; and

(b) the sale of ordinary shares in the company that
immediately before the sale are held by the
company as treasury shares.

338. (l) A company shall not allot equity securities
to a person on any terms unless-

(a) the company has made an offer to each person
who holds ordinary shares in the company to
allot to the person on the same or more
favourable terms, a proportion of those
securities that is as nearly as practicable equal
to the proportion in nominal value held by the
person of the ordinary share capital of the
company; and

(b) the period during which any such offer may be
accepted has expired or the company has
received notice of the acceptance or refusal of
every offer so made.

(2) If a company has offered to allot securities to a
holder of ordinary shares, the conditions specified in
subsection (1)(b) is not contravened by the allotment of
the securities to that holder or to anyone in whose favour
that holder has renounced the right to their allotment.

(3) If subsection (1) applies in relation to the grant
of such a right, it does not apply in relation to the
allotment of shares under that right.

(4) Shares held by the company as treasury shares
are to be disregarded for the purposes of this section, so
that-

(a) the company is not treated as a person who
holds ordinary shares; and

(b) the shares are not treated as forming part of the
ordinary share capital of the company.

(5) This section is sub.ject to sections 341 to 344,

Interpretatron
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345,346 to 348 and section 353.

339. (l) This section has effect as to the manner in communication

which offeri required by section 338 are to be made to Sfrllii"J*'"'
holders of the shares of a company. shareholders.

(2) An offer made under section 338 may be made
in hard copy or electronic form.

(3) The offer is effective only if it states that the
offer may be accepted within a period of not less than
twenty-one days and that the offer will not be withdrawn
before the end of that period.

(4) The period may not be less than twenty-one
days beginning-

(a) in the case of an offer made in hard copy
form-with the date on which the offer is sent or
supplied;

(b) in the case of an offer made in electronic
form-with the date on which the offer is sent; or

(c) in the case of an offer made by publication in
the Gazette-with the date of publication.

(5) The regulations may-
(a) reduce the period specified in subsection (4),

but not to less than fourteen days; or

(b) increase that period.

340.(1) If a company contravenes section 338 or Liabilttvor

339, the company and eich officer of the company who is i?iilp"?l'r#" "tin default, are jointly and severally liable to compensate contraventron.

any person to whom an offer should have been made in
accordance with those sections for any loss, damage or
expenses that the person has sustained or incurred
because of the contravention.

(2) Proceedings to recover any such loss, damage,
costs or expenses may not be commenced after the end of
three years-

(a) from the date on which the return of allotment
was lodged with the Registrar for registration; or

(b) if equity securities other than shares are
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granted-from the date of the grant.

341. Section 338(l) does not apply in relation to the
allotment of bonus shares.

342. Section 338(1) does not apply to a particular
allotment of equity securities if these are, or are to be,
wholly or partly paid up otherwise than in cash

343. Section 338 does not apply to the allotment of
securities that would, apart from any renunciation or
assignment of the right to their allotment, be held under
an employees' share scheme

344,(l) The articles of a private company may
provide that all or any of the provisions of section 338 or
339 do not apply to the company.

(2) Any such provisions may be excluded-

(a) generally in relation to the allotment by the
company of equity securities; or

(b) in relation to allotments of a particular
description.

(3) Any requirement or authorisation contained in
the articles of a private company that is inconsistent with
section 338 or 339 is to be treated for the purposes of this
section as a provision excluding that section.

(4) A provision to which section 345 applies
(exclusion of pre-emption right: corresponding right
conferred by articles) is not to be treated as inconsistent
with section 338.

345. (1) This section applies when, in a case in
which section 338 would otherwise apply-

(a) a company's articles contain provision
prohibiting the company from allotting ordinary
shares of a particular class unless it has
complied with the condition that it makes such
an offer as is described in section 338(1) to
each person who holds ordinary shares of that
class; and

(b) in accordance with that provision-

(i) the company makes an offer to allot shares
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to such a holder; and

(ii) the holder, or anyone in whose favour the
holder has renounced the right to their
allotment, accepts the offer.

(2) In that case, section 338 does not apply to the
allotment of those shares and the company may allot
them accordingly.

(3) Section 339 applies in relation to offers made in
accordance with the pre-emption provision of the
company's articles. This subsection is subject to section
344.

(4) If there is a contravention of the pre-emption
provision of the company's articles, the company, and
every officer of it who knowingly authorised or permitted
the contravention, are jointly and severally liable to
compensate any person to whom an offer should have
been made under the provision for any loss, damage,
costs or expenses which the person has sustained or
incurred because of the contravention.

(5) Proceedings to recover any such loss, damage,
costs or expenses may not be commenced after the
expiration of three years-

(a) from the lodgement with the Registrar of the
return of allotment; or

(b) if equity securities other than shares are
granted-from the date of the grant of the
securities.

346. (1) The articles of a private company that has
only one class of shares, or a resolution passed by the
company, may confer on the directors of the company
power to allot equity securities of that class as if section
339-

(a) did not apply to the allotment; or

(b) applied to the allotment with such
modifications as the directors may determine.

(2) If the directors make an allotment under
subsection (l), the provisions of this Part relating to
existing shareholders' pre-emption rights have effect
accordingly.

347. (l) If the directors of a company are generally
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authorised for the purposes of section 329, they may be
given power by the articles, or by a special resolution of
the company, to allot equity securities pursuant to that
authorisation as if section 338-

(a) did not apply to the allotment; or

(b) applied to the allotment with such
modifications as the directors may determine.

(2) If the directors make an allotment under this
section, this Division has effect accordingly.

(3) The power conferred by this section ceases to
have effect when the authorisation to which it relates-

(a) is revoked; or

(b) would if not renewed expire.

(4) If the authorisation is renewed the power may
also be renewed, for a period not longer than that for
which the authorisation is renewed, by a special
resolution of the company.

(5) Even though the power conferred by'this
section has expired, the directors may allot equity
securities in accordance with an offer or agreement
previously made by the company if the power enabled the
company to make an offer or agreement that would or
might require equity securities to be allotted after it
expired.

348. (l) If the directors of a company are
authorised for the purposes of section 329 (whether
generally or otherwise), the company may by special
resolution resolve that section 338-

(a) does not apply to a specified allotment of
equity securities to be made in accordance with
that authorisation; or

(b) applies to such an allotment with such
modifications as may be specified in the
resolution.

(2) If such a resolution is passed, this section has
effect accordingly.

(3) A special resolution under this section ceases to
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have effect when the authorisation to which it relates-
(a) is revoked; or

(b) would if not renewed expire.

(4) However, if the authorisation is renewed, the
resolution may also be renewed by a special resolution of
the company for a period not longer than that for which
the authorisation is renewed.

(5) The directors may, even though such a
resolution has expired, allot equity securities in
accordance with an offer or agreement previously made
by the company if the resolution enabled the company to
make an offer or agreement that would or might require
equity securities to be allotted after it expired.

(6) A special resolution under this section, or a
special resolution to renew such a resolution, may not be
proposed unless-

(a) it is recommended by the directors; and

(b) the directors have complied with the following
provisions.

(7) Before such a resolution is proposed, the
directors shall make a written statement setting out-

(a)

(b)

(c)

(8)
is-

(a)

their reasons for making the recommendation;

the amount to be paid to the company in respect
of the equity securities to be allotted; and

the directors' justification of that amount.

The directors shall ensure that their statement

if the resolution is proposed as a written
resolution, sent or submitted to every eligible
member at or before the time at which the
proposed resolution is sent or submitted to him;
or

if the resolution is proposedat a general
meeting, circulated to the members entitled to
notice of the meeting with that notice.

(9) If the directors fail to comply with subsection
(7) or (8), each of the directors who is in default commits
and offence and on conviction is liable to a fine not

(b)
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exceeding five hundred thousand shillings.

349. (1) This section applies in relation to a sale of
shares that is an allotment of equity securities because of
section 337(b).

(2) The directors of a company may be given
power by the articles, or by a special resolution of the
company, to allot equity securities as if section 338-

(a) did not apply to the allotment; or

(b) applied to the allotment with such
modifications as the directors may determine.

(3) Subsections (2) and (5) of section 347 apply in
that case as they apply to a case to which subsection (1)
of that section applies.

(4) The company may by special resolution resolve
that section 348-

(a) do not apply to a specified allotment of
securities; or

(b) apply to the allotment with such modifications
as may be specified in the resolution.

(5) Subsections (2) and (4) to (8) of section 350
apply in that case as they apply to a case to which
subsection (1) of that section applies.

350.(1) In relation to an offer to allot securities
required by section 338, a reference, however expressed,
to the holder of shares of any description is to whoever
was the holder of shares of that description at the close of
business on a date to be specified in the offer.

(2) A specified date is not effective unless it is
within the period of twenty-eight days immediately
before the date of the offer.

351. The provisions of this Division relating to
shareholders' pre-emption rights do not apply to the
taking of shares by the subscribers to the memorandum
on the formation of the company.

352. (1) This Division does not limit the
application of any other written law under which a
company is prohibited (whether generally or in specified
circumstances) from offering or allotting equity securities
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to a person.

(2) If a company cannot because a written law
offer or allot equity securities to a holder of ordinary
shares of the company, those shares are to be disregarded
for the purposes of section 338. so that-

(a) the person is not taken to be a person who holds
ordinary shares; and

(b) the shares are not to be regarded as forming
part of the ordinary share capital of the
company.

353. (l) This Division does not apply to an
allotment of equity securities of a public company that
are subject to a pre-emption requirement in relation to
which the repealed Act applied immediately before the
commencement of this Division.

(2) A pre-emption requirement to which the
repealed Act applied in respect of a private company
immediately before the commencement of this Division
has effect, so long as the company remains a private
company. as if it were contained in the company's
articles.

(3) A pre-emption requirement to which the
repealed Act applied immediately before the
commencement of this Division is, for the purposes of
this Division, taken to be included in the company's
articles.

Division 4-Public companies: allotment where
issue not fully subscribed

354. (l) A public company shall not allot shares of
the company offered for public subscription unless-

(a) the issue is subscribed for in full; or

(b) the offer is made on terms that the shares
subscribed for may be allotted-

(i) in any event; or

(ii) if specified conditions are made and those
conditions are satisfied.

(2) If shares are prohibited from being allotted by
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subsection (l ) and forty days have elapsed since the offer
was first made, the company shall, without delay but
without interest, repay all money received from
applicants for shares.

(3) If any of the money is not repaid within forty-
eight days after the offer was first made, the directors of
the company are jointly and severally liable to repay it,
with interest at the prescribed rate from the end of the
forty-eighth day.

(4) A director who proves that the default in the
repayment of the money was not due to the director's
misconduct or negligence is not liable under subsection
(3).

(5) This section applies in the case of shares
offered as wholly or partly payable otherwise than in cash
as it applies in the case of shares offered for subscription.
In that case-

(a) a reference in subsection (1) to subscription is
modified accordingly;

(b) a reference in subsections (2) and (3) to the
repayment of money received from applicants
for shares includes-

(i) the return of any other consideration so
received (including, if the case so requires,
the release of the applicant from any
undertaking); or

(ii) if it is not reasonably practicable to return
the consideration-payment of money
equal to its value at the time it was so
received: and

(c) a reference to interest applies accordingly.

(6) Any condition requiring or binding an applicant
for shares to waive compliance with any requirement of
this section is void.

355.(1) lf an allotment of shares is made to an
applicant in contravention of section 354, the applicant
has a right to avoid the allotment at any time within one
month after the date of the allotment, but not later.

(2) An allotment made in contravention of section
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356 is voidable even if the company is in liquidation or
under administration.

(3) If section 354 is contravened with respect to an
allotment, each director of the company who is in default
is liable to compensate the company and the allottee
respectively for any loss, damages or expenses that the
company or allottee may have sustained or incurred
because of the contravention.

(4) Proceedings to recover any such loss, damages
or expenses may not be brought more than three years
after the date of the allotment.

Division S-Payment for shares

356. (l) A company shall not allot its shares at a
discount.

(2) If shares are allotted in contravention of
subsection (1), the allottee is liable to pay the company an

amount equal to the amount of the discount, with interest
at the appropriate rate.

357. A company may, if authorised to do so by its
articles, pay dividends in proportion to the amount paid
up on each share.

358. Shares allotted by a company, and any
premium on them, may be paid up in money or in
money's worth (including goodwill and know-how).

359. For the purposes of this Act, a share in a

company is paid up, as to its nominal value or any
premium on it, in cash, or allotted for cash, if the
consideration received for the payment or allotment is a

cash consideration.

(2) In subsection (1), "cash consideration"
means-

(a) cash received by the company;

(b) a cheque received by the company in good faith
that the directors have no reason for suspecting
will not be paidl

(c) a release of a liability of the company for a

liquidated sum;

(d) an undertaking to pay cash to the company at a

Shares not to be

allotted at a

d iscount.

Provisron fbr
different amounts
to be paid on
shares.

General rule as to
means of
payment.

Meaning of
payment in cash.



The Companies Bill, 201 5 1 t23

future date; or

(e) payment by any other means giving rise to a
present or future entitlement of the company or
a person acting on the company's behalf to a

payment, or credit equivalent to payment, in
cash,

(3) The regulations may provide that particular
means of payment specified in the regulations are to be
regarded as being included in subsection (2)(e).

(4) In relation to the allotment or payment up of
shares in a company-

(a) the payment of cash to a person other than the
company; or

(b) an undertaking to pay cash to a person other
than the company, counts as consideration other
than cash.

(5) Subsection (4) does not apply to or in relation
to those sections of this Part relating to the allotment of
equity securities and to the existing shareholders' right of
pre-emption.

(6) For the purpose of determining whether a share
is or is to be allotted for cash, or paid up in cash, cash
includes foreign currency.

360.(1) A subscriber to the memorandum of a
public company who takes shares of the company as a
result of an undertaking given in the memorandum shall
pay for the shares, and any premium on the shares, in
cash.

(2) A subscriber to the memorandum of a public
company who fails to pay for shares of the company, or
any premium on the shares, otherwise than in accordance
with subsection (1), commits an offence and on
conviction is liable to a fine not exceeding two hundred
thousand shillings.

361. (l) A public company shall not accept at any
time, in payment up of its shares or any premium on
them, an undertaking given by a person that the person or
another person should work or perform services for the
company or any other person.

(2) If a public company accepts such an

Public companies:
shares taken by
subscribers of
memorandum.

Publrc companies:
not to accept
undertakrng tbr
u'ork or servtces



I t24 Tlte Cornpanies Bill, 2015

undertaking in payment for its shares or any premium on
them, the holder of the shares when they or the premium
are treated as paid up in whole or in part by the
undertaking is liable-

(a) to pay the company in respect of those shares
an amount equal to their nominal value,
together with the whole of any premium or, if
the case so requires, such proportion of that
amount as is treated as paid up by the
undertaking; and

(b) to pay interest at the appropriate rate on the
amount payable under paragraph (a).

(3) The reference in subsection (2) to the holder of
shares includes a person who has an unconditional
right-

(a) to be included in the company's register of
members in respect of those shares: or

(b) to have a document of transfer of them
executed in the person's favour.

362. (l) A public company shall not allot a share
except as paid up at least as to one-quarter of its nominal
value and the whole of any premium on it.

(2) Subsection (l) does not apply to shares allotted
under share scheme of an employee.

(3) If a company allots a share in contravention of
this section-

(a) the share is to be treated as if one-quarter of its
nominal value, together with the whole of any
premium on it, had been received; and

(b) the allottee is liable to pay the company the
minirrrum amount that should have been
received in respect of the share under
subsection ( 1) (less the value of any
consideration actually applied in payment up, to
any extent, of the share and any premium on it),
with interest at the appropriate rate.

(4) Subsection (3) does not apply to the allotment
of bonus shares, unless the allottee knew or ought to have
known the shares were allotted in contravention of this
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section.

363. (l) A public company shall not allot shares as

fully or partly paid up as to their nominal value or any
premium on them otherwise than in cash if the
consideration for the allotment is or includes an
undertaking that is to be, or could be, perforrned more
than five years after the date of the allotment.

(2) If a company allots shares in contravention of
subsection (l), the allottee is liable to pay the company an
amount equal to the aggregate of their nominal value and
the whole of any premium or (if the case so requires) so
much of that aggregate as is treated as paid up by the
undertaking, with interest at the appropriate rate.

(3) Even if a contract for the allotment of shares
does not contravene subsection (1), a variation of the
contract is void if it has the effect that the contract would
have contravened that subsection if the terms of the
contract as varied had been its original terms. If In the
case of a company that has converted itself into a public
company, this subsection applies also to the variation by
the company of the terms of a contract entered into before
the registration of the conversion by the Registrar.

(4) rf-
a public company allots shares for a
consideration which consists of or includes in
accordance with subsection ( I ) an undertaking
that is to be performed within five years of the
allotment; and

the undertaking is not perfbrmed within the
period allowed by the contract for the allotment
of the shares, the allottee is liable to pay the
company. at the end of the period so allowed,
an amount equal to the aggregate of the
nominal value of the shares and the rvhole of
any premium or, if the case so requires. so
much of that aggregate as is treated as paid up
by the undertaking, together with interest at the
appropriate rate.

|25
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allotment of shares includes an ancillary contract relating
to payment in respect of the shares.

364. (1) Except as provided by subsection (2), a
person who becomes a holder of shares in respect of
which-

(a) there has been a contravention of a provision of
this Division; and

(b) because of that contravention another person is
liable to pay an amount under the provision
contravened, is also liable to pay the amount
(ointly and severally with the other person so

liable).

(2) A person otherwise liable under subsection ( I )
is exempted from that liability if either the person-

(a) was, at the time of the purchase of the shares, a

purchaser for value who did not have actual
notice of the contravention; or

(b) derived title to the shares (directly or indirectly)
from a person who became a holder of them
after the contravention and was not liable under
subsection (1).

(3) A reference in this section to a holder of shares
in a company includes a person who has an unconditional
right-

(a) to be included in the company's register of
members in respect of those shares; or

(b) to have a document of transfer of the shares
executed in the person's favour.

(4) This section applies in relation to a failure to
carry out a term of a contract as referred to in section
363(4) as it applies in relation to a contravention of a
provision of this Division.

365. (1) This section applies in relation to liability
under section 360(2),362(3) or (4).or 366 as it applies in
relation to a contravention of those sections.

(2) A person who-
(a) is subject to any such liability to a company in
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relation to payment in respect of shares in the
company;or

(b) is subject to any such liability to a company
because of an undertaking given to it in, or in
connection with, payment for shares in the
company, may apply to the Court to be
exempted in whole or in part from the liability.

(3) In the case of a liability within subsection
(2)(a), the Court may exempt the applicant from the
liability only if, and to the extent that, it appears to the
Court just and equitable to do so having regard to-

(a) whether the applicant has paid, or is liable to
pay, any amount in respect of-
(i) any other liability arising in relation to

those shares under any provision of this
Division or Division 6; or

(ii) any liability arising because of any
undertaking given in or in connection with
payment for those shares;

(b) whether any person other than the applicant has
paid or is likely to pay, whether in accordance
with any order of the Court or otherwise, any
such amount;

(c) whether the applicant or any other person-

(i) has performed in whole or in part, or is
likely so to perform any such undertaking;
or

(ii) has done or is likely to do any other thing
in payment or part payment for the shares.

(4) In the case of a liability within subsection
(2Xb), the Court may exempt the applicant from the
liability only if and to the extent that it appears to the
Court just and equitable to do so having regard to-

(a) whether the applicant has paid or is liable to
pay any amount in respect of liability arising in
relation to the shares under any provision of
this Division or Division 6;

(b) whether any person other than the applicant has
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paid or is likely to pay (whether in accordance
with any order of the Court or otherwise) any
such amount.

(5) In determining whether the applicant should be
exempted wholly or partly from any liability, the Court
shall give effbct to the fbllowing overriding principles-

(a) a company that has allotted shares should
receive money or money's worth at least equal
in value to the aggregate of the nominal value
of those shares and the whole of any premium
or, if the case so requires, so much of that
aggregate as is treated as paid up;

(b) subject to paragraph (a), if a company would, if
the Court did not grant the exemption, have
more than one remedy against a particular
person, it should be for the company to decide
which remedy it wishes to pursue.

(6) If a person brings proceedings against another
person for a contribution in respect of liability to a
company arising under any provision of this Division or
Division 6 and it appears to the Court that the other
person is liable to make such a contribution, the Court
may (if and to the extent that it appears to it just and
equitable to do so having regard to the respective
culpability for the liability to the company of the other
person and the person bringing the proceedings)-

(a) exempt the other person wholly or partly from
liability to make such a contribution; or

(b) order the other person to make a larger
contribution than that which, but for this
subsection. that person would be liable to make.

366.If a company contravenes a provision of section
356, 361, 362 or 362, the company, and each officer of
the company who is in default, commits an offence and
on conviction are each liable to a fine not exceeding one
million shillings.

367.(l) For the purpose of this Division, the
appropriate rate of interest is-

(a) five percent: or
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(b) if some other rate is fixed under subsection (2),
that rate of interest.

(2) The Cabinet Secretary may, by order published
in the Gazette, vary the rate specified in subsection (1)(a)
or fixed under subsection (1)(b).

Division 6-Public companies: independent valuation
of non-cash consideration

368. (1) A public company shall not allot shares as

fully or partly paid up (as to their nominal value or any
premium on them) otherwise than in cash unless-

(a) the consideration for the allotment has been
independently valued in accordance with the
provisions of this Division:

(b) the valuer's report has been made to the company
during the six months immediately preceding the
allotment of the shares; and

(c) a copy of the report has been sent to the proposed
allottee.

(2) For the purpose of subsection (1), the application
of an amount standing to the credit of-

(a) any of a company's reserve accounts; or

(b) its profit and loss account, in paying up (to any
extent) shares allotted to members of the
company; or premiums on shares so allotted, does
not count as consideration for the allotment, and
that subsection does not apply in that case.

(3) If a company allots shares in contravention of
subsection (1) and either-

(a) the allottee has not received the valuer's report
required to be sent to the allottee; or

(b) there has been some other contravention of the
requirements of this section or section 371 that
the allottee knew or ought to have known
amounted to a contravention, the allottee is liable
to pay the company an amount equal to the
aqgregate of the nominal value of the shares and
the whole of any premium (or, if the case so

Restrictio
ns on
public
company
allotting
shares for
non-cash
considerat
ion.



l 130 The Companies Bill, 201 5

requires, so much of that aggregate as is treated
as paid up by the consideration), with interest at
the appropriate rate.

(4) This section has effect subject to sections 369 and
370.

369. (1) Section 368 does not apply to the ailotment
of shares by a company in connection with an arrangement
for the allotment of shares in the company on terms that the
whole or part of the consideration for the shares allotted is
to be provided-

(a) by the transfer to the company; or

(b) by the cancellation, of all or some of the shares
(or of all or some of the shares of a particular
class) in another company.

(3) It does not matter whether the arrangement
provides for the issue to the allotting company of shares (or
shares of a particular class) in the other company.

(4) This section applies to an affangement only if,
under the arrangement-

(a) all the holders of the shares in the other company;
or

(b) if the affangement applies only to shares of a
particular class-all the holders of shares of that
class, can take part in the arrangement.

(5) In determining whether this section applies to an
arrangement, the following are to be disregarded:

(a) shares held by or by a nominee of the allotting
company;

(b) shares held by or by a nominee of a company that
is related to that company;

(c) shares held as treasury shares by the other
company.

(6) In this section-

(a) "arrangement" means an agreement, scheme or
arrangement, including an arrangement
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sanctioned in accordance with-
(i) Part XXXIV; or

(ii) a prescribed provision of laws relating to
insolvency; and

(b) "company", except in relation to the allotting,
includes a body corporate of any kind.

370. (1) Section 368 does not apply to the allotment
of shares by a company in connection with a proposed
merger with another company.

(2) For the purpose of subsection (l), a proposed
merger exists when one company proposes to acquire all
the assets and liabilities of another company in exchange
for the issue of shares or other securities of the acquiring
company to shareholders of the other company (with or
without any cash payment to those shareholders).

(3) In this section, "another company" or "other
company" includes a body corporate of any kind.

371. (1) Part XLI applies to the valuation and report
required by section 368.

(2) The valuer shall specify in the report-
(a) the nominal value of the shares to be wholly or

partly paid for by the relevant consideration;

(b) the amount of any premium that is payable on the
shares;

(c) the description of the consideration and, in
relation to so much of the consideration as the
value has personally valued-

(i) a description of that part of the
consideration;

(ii) the method used to value it; and

(iii) the date of the valuation; and

(d) the extent to which the nominal value of the
shares and any premium are to be treated as paid
up-
(D by the consideration; and
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(ii) in cash.

(3) The valuer shall include in, or attach to or enclose
with, the report a note-

(a) in the case of a valuation made by a person other
than personally-that it appeared to the valuer
reasonable to arrange for it to be so made or to
accept a valuation so made;

(b) whoever made the valuation-that the method of
valuation was reasonable in all the circumstances;

(c) that it appears to the valuer that there has been no
material change in the value of the relevant
consideration since the valuation; and

(d) that, on the basis of the valuation, the value of
that consideration, together with any cash by
which the nominal value of the shares or any
premium payable on them is to be paid up, is not
less than so much of the aggregate of the nominal
value and the whole of any such premium as is
treated as paid up by the consideration and any
such cash.

(4) If the consideration to be valued is accepted
partly in payment up of the nominal value of the shares and
any premium and partly for some other consideration given
by the company, section 368 and subsections (1) to (3) of
this section apply as if references to the consideration
accepted by the company included the proportion of that
consideration that is properly attributable to the payment up
of that value and any premium.

(5) In such a case-

(a) the valuer shall carry out, or arrange for, such
other valuations as will enable the valuer to
determine that proportion; and

(b) the valuer shall prepare a report that states what
valuations have been made under this subsection
and also the reason for; and method and date of,
any such valuation and any other matters that
could be relevant to that determination.

372. (l) A company to which a report is made under copv of

section 368 as to the ialue of any consideration for which report to
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or partly for which, it proposes to allot shares shall lodge a
copy of the report to the Registrar for registration.

(2) The company shall lodge the copy at the same
time as it lodges the return of the allotment of those shares
under section 333.

(3) If a company fails to lodge a copy of a report
with the Registrar as required by subsections (l) and (2),
the company, and each officer of the company who is in
default. commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to lodge the requisite copy of the report,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

(5) If a company has failed to lodge with the
Registrar a copy of a report as required by subsections (1)
and (2), the company or any of its officers may apply to the
Court for relief.

(6) If, on the hearing of an application made under
subsection (5), the Court is satisfied-

(a) that the omission to lodge the copy was
accidental or due to inadvertence; or

(b) that it is just and equitable to grant relief, it may
make an order extending the time for delivery of
the copy for such period as it considers
appropriate.

373. (1) A public company formed as such shall not
enter into an agreement-

(a) with a person who is a subscriber to the
company's memorandum;

(b) for the transfer by the person to the company or
another, before the end of the company's initial
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period; and

(c) under which the consideration for the transfer to
be given by the company is at the time of the
agreement equal in value to one-tenth or more of
the company's issued share capital,

unless the relevant conditions have been complied
with.

(2) For the purpose of subsection (1), a company's
initial period is the period of two years from and including
the date on which the company is issued with a certificate
under section 516.

(3) For the purpose of subsection (1), the conditions
are those specified in sections 314 and376.

(4) This section does not apply if-
(a) it is part of the company's ordinary business to

acquire; or arrange for other persons to acquire,
assets of a particular description; and

(b) the agreement is entered into by the company in
the ordinary course of that business.

(5) This section does not apply to an agreement
entered into by the company under the supervision of the
Court or of an officer authorised by the Court for the
purpose.

374.(1) The following conditions are conditions that
are required to be complied with for the purpose of section
373-

(a) that the consideration to be received by the
company, and any consideration other than cash
to be given by the company, has been
independently valued in accordance with this
Division;

(b) that the valuer's report has been made to the
company during the six months immediately
preceding the date of the agreement;

(c) that a copy of the report has been sent to the other
party to the proposed agreement not later than the
date on which copies are required to be circulated
to members under section376(3).
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(2) The reference in subsection (1Xa) to the
consideration to be received by the company is to the asset
to be transferred-

(a) to the company; or

(b) to another person in circumstances that are
beneficial to the company.

(3) The reference in subsection (1)(c) to the other
party to the proposed agreement is to the person referred to
in section 31a0)@).

(4) If the person has received a copy of the report
under section 377 rn the person's capacity as a member of
the company, it is not necessary to send another copy under
this section.

(5) This section does not affect a requirement to
value any consideration for purposes of section 368.

375. (1) Pan XLI applies to the valuation and report
required by section 374.

(2) In the report, the valuer shall specify-

(a) the consideration to be received by the company,
describing the relevant asset (specifying the
amount to be received in cash) and the
consideration to be given by the company
(specifying the amount to be given in cash); and

(b) the method and date of valuation.

(3) If the valuation was made by a person other than
the valuer, the valuer shall include in or attach to the report
a note that it appeared to the valuer reasonable to arrange
for the report to be so made or to accept a valuation made
by that person.

(4) Irrespective of whether the report was made by
the valuer or by some other person, the valuer shall include
in, or attach to, the report a statement to the effect that the
method of valuation was reasonable in all the
circumstances.

(5) The valuer shall also include in, or attach to, the
report-
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(a) a statement that it appears to the valuer that there
has been no material change in the value of the
relevant consideration since the valuation; and

(b) a statement that, on the basis of the valuation, the
value of the consideration to be received by the
company is not less than the value of the
consideration to be given by it.

(6) A reference in section 314 or this section to
consideration given for the transfer of an asset includes
consideration given partly for its transfer.

(7) For the purposes of subsection (5)-
(a) the value of any consideration partly so given is

to be taken as the proportion of the consideration
properly attributable to its transfer;

(b) the valuer shall carry out, or affange to be carried
out, such valuations of any other thing that will
enable the valuer to determine that proportion;
and

(c) the valuer shall state in the report what valuations
have been made for that purpose and also the
reason for, and method and date of, any such
valuation and any other matters that may be
relevant to that determination.

376. (l) The following conditions are further
conditions that are required to be complied with for the
purpose of section 374-

(a) that the terms of the agreement have been
approved by an ordinary resolution of the
company;

(b) that the requirements of subsection (3) relating to
the circulation to members of copies of the
valuer's report under section 317 have been
complied with;

(c) that a copy of the proposed resolution has been
sent to the other party to the proposed agreement.

(2) The reference in subsection (1)(c) to the other
party to the proposed agreement is to the person referred to
in section 37aQ)@).
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(3) The requirements relating to the circulation of
copies of a valuer's report are as follows-

(a) if the resolution was proposed as a written
resolution-that copies of the valuer's report
have been sent or submitted to every eligible
member at or before the time at which the
proposed resolution was sent or submitted to the
member;

(b) if the resolution was proposed at a general
meeting-that copies of the valuer's report have
been circulated to the members entitled to notice
of the meeting not later than the date on which
notice of the meeting was given.

377. (1) Within fourteen days after a company passes
a resolution with respect to the transfer of a non-cash asset,
the company shall lodge with the Registrar for registration
a copy of the resolution, together with a copy of the
relevant valuer's report.

(2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after the company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to lodge with the Registrar the documents
referred to in that section, the company, and each officer of
the company who is in default, commit a further office on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding twenty thousand
shillings for each such offence.

378. Sections 373 to 377 apply with the following
modifications in relation to a company whose conversion
into a public company has been registered by the
Registrar-

(a) the reference in section 373(1Xa) to a person who
is a subscriber to the company's memorandum is
a reference to a person who is a member of the
company on the date of registration;

(b) the reference in section 373(2) to the date of the
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company being issued with a trading certificate
under section 516 is a reference to the date of
registration.

379. (l) If a public company enters into an agreement
in contravention of section 373 and either-

(a) the other party to the agreement has not received
the valuer's report required to be sent to that
party; or

(b) there has been some other contravention of the
requirements of this Division that the other party
to the agreement knew or ought to have known
amounted to a contravention. the company is
entitled to recover from that person any
consideration given by it under the agreement; or
an amount equal to the value of the consideration
at the time of the agreement.

(2) Such an agreement, to the extent that it is not
carried out, is void.

(3) If such an agreement is or includes an agreement
for the allotment of shares in the company, then-

(a) whether or not the agreement also contravenes
section 368, this section does not apply to it in so
far as it is for the allotment of shares; and

(b) the allottee is liable to pay the company an
amount equal to the aggregate of the nominal
value of the shares and the whole of any premium
(or, if the case so requires, so much of that
aggregate as is treated as paid up by the
consideration), with interest at the appropriate
rate.

380. (1) If a person becomes a holder of shares in
respect of which-

(a) section 368 has been contravened; and

(b) because of that contravention another person is
liable to pay an amount under the provision
contravened, that person is also liable to pay that
amount (ointly and severally with any other
person so liable), unless the person is exempted
from liability under subsection (4).
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(2) If a company enters into an agreement in
contravention of section3T4 and-

(a) the agreement is or includes an agreement for
the allotment of shares in the company;

(b) a person becomes a holder of shares allotted
under the agreement; and

(c) because of the agreement and the allotment under
it, another person is liable to pay an amount
under section 380(1), the person who becomes
the holder of the shares is also liable to pay that
amount (ointly and severally with any other
person so liable), unless the person is exempted
from liability under subsection (4).

(3) Subsection (2) applies whether or not the
agreement also contravenes section 368.

(4) A person otherwise liable under subsection (1) or
(2) is exempted from that liability if either-

(a) the person is a purchaser for value and, at the
time of the purchase, the person did not have
actual notice of the contravention concerned; or

(b) the person derived title to the shares (directly or
indirectly) from a person who became a holder of
them after the contravention and was not liable
under subsection (1) or (2).

(5) A reference in this section to a holder, in relation
to shares in a company, includes a person who has an
unconditional right-

(a) to be included in the company's register of
members in respect of those shares; or

(b) to have a transfer of the
person's favour.

381. (1) A person who-

shares executed in the
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wholly or in part).

(2) In the case of a liability within subsection (lXa),
the Court may exempt the applicant from the liability only
if, and to the extent that, it appears to the Court just and
equitable to do so having regard to-

(a) whether the applicant has paid; or is liable to pay,
any amount in respect of-
(i) any other liability arising in relation to those

shares under a provision of this Division or
Division 5;or

(ii) any liability arising because of any
undertaking given in or in connection with
payment for those shares;

(b) whether any person other than the applicant has
paid or is likely to pay (whether in accordance
with an order of the Court or otherwise) any such
amount;

(c) whether the applicant or any other person-

(i) has performed, or is likely so to perforrn, any
such undertaking in whole or in part; or

(ii) has done or is likely to do any other thing in
payment or part payment for the shares.

(3) In the case of a liability within subsection (lxb),
the Court may exempt the applicant from the liability only
if and to the extent that it appears to the Court just and
equitable to do so having regard to-

(a) whether the applicant has paid or is liable to pay
any amount in respect of liability arising in
relation to the shares under a provision of this
Division or Division 5; and

(b) whether any person other than the applicant has
paid or is likely to pay (whether in accordance
with any order of the Court or otherwise) any
such amount.

(4) In determining whether it should exempt the
applicant in whole or in part from any liability, the Court
shall have regard to the following overriding principles-

(a) that a company that has allotted shares should
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recelve money or money's worth at least equal in
value to the aggregate of the nominal value of
those shares and the whole of any premium or, if
the case so requires, so much of that aggregate as

is treated as paid up;

(b) subject to paragraph (a), that if such a company
would, if the Court did not grant the exemption,
have more than one remedy against a particular
person, it should be for the company to decide
which remedy it should remain entitled to pursue.

(5) Subsection (6) applies if-
(a) a person brings proceedings against another

person for a contribution in respect of liability to
a company arising under a provision of this
Division or Division 5; and

(b) it appears to the Court that the contributor is
liable to make such a contribution.

(6) When this subsection applies, the Court may, if
and to the extent that it appears to it, just and equitable to
do so having regard to the respective culpability (in respect
of the liability to the company) of the contributor and the
person bringing the proceedings-

(a) exempt the contributor in whole or in part from
liability to make such a contribution; or

(b) order the contributor to make a larger
contribution than, but for this subsection, the
person would be liable to make.

(7) If a person is liable to a company under section
380(1), the Court may, on application, exempt the person in
whole or in part from that liability if and to the extent that it
appears to the Court to be just and equitable to do so having
regard to any benefit accruing to the company because of
anything done by the person towards the carrying out of the
agreement mentioned in that subsection.

382.If a company contravenes section 368 or 373,the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
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shillings.

383. (1) An undertaking given by any person, in or in
connection with payment for shares in a company, to do
work or perform services or to do any other thing, if it is
enforceable by the company apart from this Division, is so
enforceable even though a provision of this Division or
Division 5 has been contravened in relation to it.

(2) Subsection (1) does not prevent the Court from
granting relief under section 381.

384. (1) For the purposes of this Division the
"appropriate rate" of interest is -

(a) five percent per year; or

(b) if some other rate is specified by order made
under subsection (2),that other rate.

(2) The Cabinet Secretary may, by order published in
the Gazette, specify a rate for the purpose of subsection
(1Xb) and may from to time, by a similar order so
published, substitute another rate for the rate currently
specified.

Division 7-Share premiums

385.In this Division-
"arrangement" includes any agreement or scheme,

and in particular includes an arrangement approved in
accordance with-

(a) Part XXXIV; or

(b) any provision of laws relating to insolvency
prescribed by the regulations for the purposes of
this Division;

"company", except in relation to an issuing company,
includes any kind of body corporate;

"equity shares" means shares comprised in a
company's equity share capital; and "non-equity shares"
means shares (of any class) that are not so comprised;

"holding company", in relation to an issuing
company, the company of which the issuing company is a
subsidiary;

"issuing company" means a company that issues
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shares as referred to in section 387(1);

"share premium account", in relation to a company,
means the account established by the company under
section 386;

"transferor company", in relation to an issuing
company, means the company whose non-cash assets are
transferred to the issuing company as referred to in section
387( 1 ).

(2) In this Division-
(a) a reference (however expressed) to the

acquisition by a company of shares in another
company includes the acquisition of shares by a
nominee of that company;

(b) a reference to the issue or allotment of shares to,
or the transfer of shares to or by, a company,
includes the issue or allotment or transfer of
shares to or by, a nominee of that company; and

(c) a reference to the transfer of shares in a
company includes the transfer of a right to be
included in the company's register of members
in respect of those shares.

386. (1) If a company issues shares at a premium
(whether for cash or otherwise), the company shall-

(a) if it has not already done so, establish an
account to be called the share premium account;
and

(b) transfer to that account an amount equal to the
aggregate amount or value of the premiums on
those shares.

(2) If, on issuing
an amount to its share
amount to write off-

shares, a company has transferred
premium account, it may use the

(a) the expenses ofthe issue ofthose shares; and
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(4) Subject to subsections (2) and (3), the provisions
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of this Act relating to the reduction of a company's share
capital apply as if the company's share premium account
were part of its paid up share capital.

(5) This section has effect subject to sections 387,
388 and 390.

(6) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

387. (1) This section applies if an issuing company
that is a wholly-owned subsidiary of a holding company
allots shares-

(a) to the holding company; or

(b) to another wholly-owned subsidiary of the
holding company,

in consideration for the transfer to the issuing
company of non-cash assets of a company that is a
member of the group of companies that comprises the
holding company and all its wholly-owned
subsidiaries.

(2) If the shares in the issuing company allotted in
consideration for the transfer are issued at a premium, the
issuing company is not required by section 386 to transfer
any amount in excess of the minimum premium value to
the share premium account.

(3) For the purpose of (2), the minimum premium
value is the amount (if any) by which the base value of the
consideration for the shares allotted exceeds the aggregate
nominal value of the shares.

(4) The base value of the consideration for the
shares allotted is the amount by which the base value of
the assets transferred exceeds the base value of any
liabilities of the transferor company assumed by the
issuing company as part of the consideration for the assets

transferred.

(5) For the purposes of this section-

(a) the base value of assets transferred is taken to
be-
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(i) the cost of those assets to the transferor
company;or

(ii) if less, the amount at which those assets are
stated in the transferor company's accounting
records immediately before the transfer; and

(b) the base value of the liabilities assumed is taken
to be the amount at which those liabilities are
stated in the transferor company's accounting
records immediately before the transfer.

388. (1) This section applies if an issuing company
acquires at least a ninety percent equity holding in another
company under an arrangement providing for the
allotment of equity shares in the issuing company on terms
that the consideration for the shares allotted is to be
provided-

(a) by the issue or transfer to the issuing company
of equity shares in the other company; or

(b) by the cancellation of any such shares not held
by the issuing company.

(2) If, in a case to which this section applies, the
equity shares in the issuing company allotted under the
arrangement in consideration for the acquisition or
cancellation of equity shares in the other company are
issued at a premium, section 386 does not apply to the
premiums on those shares.

(3) If the arrangement also provides for the
allotment of shares in the issuing company on terms that
the consideration for those shares is to be provided-

(a) by the issue or transfer to the issuing company
of non-equity shares in the other company; or

(b) by the cancellation of any such shares in that
company not held by the issuing company,

relief under subsection (2) extends to shares (if any)
in the issuing company allotted on those terms under the
arrangement.

(4) This section does not apply to a case to which
section 387 applies.

389. (1) This section applies for the purpose of

Merger relief
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determining whether a company has, for the purposes of
section 388, acquired at least a ninety percent equity
holding in another company under an arrangement
referred to in subsection (1) of that section.

(2) For the purpose referred to in subsection (1), a
company acquires at least a ninety percent equity holding
in another company if, as a result of an acquisition or a
cancellation of equity shares in another company (under
an arrangement referred to in section 388(1)), it holds
equity shares in the other company of an aggregate
amount equal to ninety percent or more of the nominal
value of the other company's equity share capital.

(3) For the purpose of subsection (2)-
(a) it does not matter whether any of the shares

were acquired under the arrangement; and

(b) shares in the other company held by the
acquiring company as treasury shares are to be
disregarded in determining the nominal value of
the other company's share capital.

(4) If the equity share capital of the other company
is divided into different classes of shares, the acquiring
company is taken to have acquired at least a ninety percent
equity holding in the other company only if the
requirements of subsection (2) are satisfied in relation to
each ofthose classes of shares taken separately.

(5) For the purposes of this section, shares held
by-

(a) a company that is the acquiring company's
holding company or subsidiary;

(b) a subsidiary of the acquiring company's holding
company;or

(c) its or their nominees,

are taken to be held by the acquiring company.

390. The regulations may prescribe provisions for
either or both of the following-

(a) for relieving companies from the requirements
of section 386 in relation to premiums other than
cash premiums;

ninety percent
equity holding.

Power to make
further
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the purposes of
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(b) for restricting or otherwise modifying any relief
from those requirements provided by this
Division.

391.If an amount that corresponds to the amount
representing the premiums, or part of the premiums, on
shares issued by a company that, as a result of relief (if
any) under this Division, is not included in the company's
share premium account, the amount can also be
disregarded in determining the amount at which shares or
other consideration provided for the shares issued is to be
included in the company's balance sheet.

Division 8-Classes of shares and variation of classes

392. (1) For the purposes of this Act, shares are of
one class if the rights attached to them are in all respects
uniform.

(2) For purposes of subsection (1), the rights
attached to shares are not to be regarded as different only
because they do not carry the same rights to dividends
during the twelve months immediately following their
allotment.

393. (1) This section is concerned with the variation
of the rights attached to a class of shares in a company
having a share capital.

(2) Rights attached to a class of a company's shares
may be varied only-

(a) in accordance with the provisions of the
company's articles providing for the variation of
those rights; or

(b) if the company's articles contain no such
provision-if the holders of shares of that class
consent to the variation in accordance with this
section.

(3) Subsection (2) does not affect any other
restrictions varying the rights.

(4) The consent required for the purposes of this
section to be given by the holders of a class of a
company's shares is-

(a) consent in writing from the holders of at least
three-quarters in nominal value of the issued
shares ofthat class (excluding any shares held as
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treasury shares); or

(b) a special resolution passed at a separate general
meeting of the holders of that class sanctioning
the variation.

(5) An amendment of a provision contained in a
company's articles for the variation of the rights attached
to a class of shares, or the insertion of any such provision
into the articles, is itself a variation of those rights for the
purpose of this section.

(6) In this section, and (except when the context
otherwise requires) in any provision of a company's
articles for the variation of the rights attached to a class of
shares, a reference to the variation of those rights includes
a reference to their abrogation.

394. (1) This section is concerned with the variation
of the rights of a class of members of a company that does
not have a share capital.

(2) Rights of a class of members may be varied
only-

(a) in accordance with the provisions of the
company's articles providing for the variation of
those rights; or

(b) where the company's articles contain no such
provision-if the members of that class consent
to the variation in accordance with this section.

(3) Subsection (2) does not affect any other
restriction varying the rights.

(4) The consent required for the purposes of this
section by the members of a class is-

(a) consent in writing from at least three-quarters of
the members of the class; or

(b) a special resolution passed at a separate general
meeting of the members of that class sanctioning
the variation.

(5) An amendment of a provision contained in a
company's articles for the variation of the rights of a class
of members, or the insertion of any such provision into the
articles, is itself a variation of those rights for the purposes
of this section.

(6) In this section, and (except when the context
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otherwise requires) in any provision in a company's
articles for the variation of the rights of a class of
members, a reference to the variation of those rights
includes a reference to their abrogation.

395. Neither section 393 nor section 394 affects the
powers of the Court under section 78, Part XXIX or
XXXN.

396. (1) This section applies if the rights attached to
any class of shares in a company are varied under section
393.

(2) The holders of not less in the aggregate than
fifteen percent of the issued shares of the relevant class
(being persons who did not consent to or vote in favour of
the resolution for the variation) may apply to the Court to
have the variation cancelled.

(3) For the purpose of subsection (2), any of the
company's share capital held as treasury shares is
disregarded.

(4) If such an application is made, the variation has
no effect unless and until it is confirmed by the Court.

(5) An application to the Court can be made only
within twenty-one days after the date on which the consent
was given or the resolution was passed, or within such
extended period as the Court may in special circumstances
allow.

(6) An application to the Court may be made by all
of the shareholders entitled to make the application or on
their behalf by such one or more of their number as they
may appoint in writing for the purpose.

(7) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly
prejudice the shareholders of the class represented by the
applicant, disallow the variation, but, if it is not so
satisfied, it shall confirm it.

(8) The applicant and any other persons who apply
to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
taken into consideration at the hearing.
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(9) The decision of the Court on any such
application is final.

(10) A reference in this section to the variation of the
rights of holders of a class of shares includes a reference
to their abrogation.

397. (l) This section applies if the rights of any
class of members of a company are varied under section
394.

(2) Members comprising not less than fifteen
percent of the members of the relevant class (being
persons who did not consent to or vote in favour of the
resolution for the variation) may apply to the Court to
have the variation cancelled.

(3) If such an application is made, the variation has
no effect unless and until it is confirmed by the Court.

(4) An application to the Court can be made only
within twenty-one days after the date on which the consent
was given or the resolution was passed, or within such
extended period as the Court may in special circumstances
allow.

(5) An application to the Court may be made by all
of the members entitled to make the application or on their
behalf by such one or more of their number as they may
appoint in writing for the purpose.

(6) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly
prejudice the members of the class represented by the
applicant, disallow the variation, but, if it is not so
satisfied, it shall confirm it.

(7) The applicant and any other persons who apply
to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
taken into consideration at the hearing.

(8) The decision of the Court on any such
application is final.

(9) A reference in this section to the variation of the
rights of a class of members includes a reference to their
abrogation.
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398. (1) Within fourteen days after the making of an
order by the Court on an application under section 396 or
397, the company concerned shall lodge a copy of the
order with the Registrar for registration.

(2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to lodge the requisite copy, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding twenty thousand shillings for each such
offence.

399. (1) If a company assigns a name or other
designation, or a new name or other designation, to any
class or description of its shares, it shall, within fourteen
days after doing so, lodge with the Registrar a notice
giving particulars of the name or designation so assigned.

(2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to lodge the requisite notice, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

400. (1) If the rights attached to shares of a

company are varied, the company shall, within fourteen
days after the date on which the variation is made, lodge
with the Registrar for registration a notice giving
particulars of the variation.

(2) If a company fails to comply with subsection
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(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to lodge the requisite notice, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

401. (1) If a company not having a share capital
creates a new class of members, the company shall, within
fourteen days after the date on which the new class is
created, lodge with the Registrar for registration a notice
containing particulars of the rights attached to that class.

(2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (Z),the company
continues to fail to lodge the requisite notice, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

402. (l) If a company not having a share capital
assigns a name or other designation, or a new name or
other designation, to any class of its members, it shall,
within fourteen days after doing so, lodge with the
Registrar for registration a notice giving particulars of the
name or designation so assigned.

, (2) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
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405. (1) A limited company having a share capital
may-

(a) subdivide its shares, or any of them, into shares
of a smaller nominal amount than its existing
shares; or

(b) consolidate and divide all or any of its share
capital into shares of a larger nominal amount
than its existing shares.

(2) When subdividing, consolidating or dividing its
shares, a company shall ensure that the proportion
between the amount paid and the amount if any unpaid on
each resulting share is the same as it was in the case of the
share from which that share is derived.

(3) A company may exercise a power conferred by
this section only if its members have passed an ordinary
resolution authorising it to do so.

(4) A resolution under subsection (3) may authorise
a company-

(a) to exercise more than one of the powers
conferred by this section;

(b) to exercise a power on more than one occasion;
or

(c) to exercise a power at a specified time or in
specified circumstances.

(5) The company's articles may exclude or restrict
the exercise of any power conferred by this section.

(6) If a company contravenes any of the provisions
of this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

406. (l) Within one month after subdividing,
consolidating or dividing its shares, a company shall lodge
with the Registrar for registration a notice specifying the
shares that are affected, and accompanied by a statement
of capital that complies with subsection (2).

(2) A statement of capital complies with this
subsection if it states with respect to the company's share
capital immediately following the exercise of the power-
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(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the particulars of the rights attached to the
shares prescribed by the regulations for the
purposes of this subsection;

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount paid up and the amount if any
unpaid on each share whether on account of the
nominal value of the share or as a premium.

(3) If a company fails to comply with this
subsection (l), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred and fifty thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to lodge with the Registrar any of the
documents required by subsection (1) or (2), the company,
and each officer of the company who is in default,
commits a further offence on each day on which the
failure continues and on conviction are each liable to a
fine not exceeding twenty-five thousand shillings for each
such offence.

Division 2-Reduction of share capital

407. (l) A limited company that has a share capital
may reduce its share capital by special resolution.

(2) A special resolution under subsection (1) takes
effect as provided by section 4ll(3).

(3) A company may reduce its share capital under
this section in any way.

(4) In particular, a company may-
(a) extinguish or reduce the liability on any of its

shares in respect of share capital not paid up; or

(b) either with or without extinguishing or reducing

Special
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liability on any of its shares-

(i) cancel any paid-up share capital that is lost
or unrepresented by available assets; or

(ii) repay any paid-up share capital in excess of
the company's requirements.

408. (1) As soon as practicable a company has
passed a resolution for reducing its share capital, it shall
apply to the Court for an order confirming the reduction.

(2) If the proposed reduction of capital involves
either-

Application to
Court for
confirming
order.

(a) diminution of liability in respect of unpaid share
capital; or

(b) the payment to a shareholder of any paid-up
share capital, section 409 (creditors entitled to
object to reduction) applies unless the Court
directs otherwise.

(3) The Court may, if having regard to any special
circumstances of the case it considers it appropriate to do
so, direct that section 409 is not to apply in relation to a
specified class or specified classes of creditors.

(4) The Court may direct that section 409 is to apply
in any other case.

409. (1) When this section applies, each creditor of Creditors

the company who, at the date fiied by the Court, is :lj:::ii"
entitled to a debt or claim that, if that date were the reduction.

commencement of the liquidation of the company would
be admissible in proof against the company, is entitled to
object to the reduction of capital.

(2) The Court is required to settle a list of creditors
entitled to object and for that purpose it-

(a) shall ascertain, as far as possible without
requiring an application from any of the
creditors, the names of those creditors and the
nature and amount of their debts or claims; and

(b) may publish notices fixing a day or days within
which creditors whose names are not entered on
the list-

I
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(i) can claim to have their names so entered;
or

(ii) are to be excluded from the right to object.

(4) If a creditor entered on the list whose debt or
claim has not been not discharged, or has been established
but not terminated, does not consent to the reduction, the
Court may, if it considers it appropriate to do so, dispense
with the consent of that creditor on the company securing
payment of the debt or claim.

(5) For the purpose of subsection (4), the company
shall secure the debt or claim by appropriating (as the
Court may direct)-

(a) if the company admits the full amount of the
debt or claim (or, although not admitting it, is
willing to provide for it)-the full amount of the
debt or claim; or

(b) if the company does not admit, and is not
willing to provide for, the full amount of the
debt or claim, or if the amount is contingent or
not ascertained-an amount fixed by the Court
after conducting the same kind of inquiry and
adjudication as would be conducted if the
company were being liquidated by the Court.

410. (1) The Court may make an order confirming
the reduction of capital on such terms and conditions as it
considers appropriate.

(2) The Court may not confirm the reduction unless
it is satisfied, in relation to each creditor of the company
who is entitled to object to the reduction of capital that
either-

(a) the creditor's consent to the reduction has been
obtained; or

(b) the creditor's debt or claim has been discharged,
has terminated or has been secured.

(3) If the Court confirms the reduction, it may order
the company to publish as the Court directs-

(a) the reasons for reduction of capital, or such
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other information as the Court considers
necessary in order to provide the public with full
and detailed information about the reduction;
and

(b) if the Court considers it is in the public interest
to do so-the causes that led to the reduction.

(4) If, for any special reason, the Court considers it
appropriate to do so, it may make an order directing the
company, during a specified period, to add at the end of its
name the words "and reduced".

(5) If a company is ordered to add to its name the
words "and reduced", those words form part of the name
of the company until the end of the period specified in the
Court's order.

(6) In subsection (4), "specified period", in relation
to an order of the Court, means a period specified by the
Court beginning on the date of the order or on such later
date as the Court specifies in the order.

411. (1) On production of an order of the Court
confirming the reduction of a company's share capital and
the lodgement of a copy of the order and of a statement of
capital approved by the Court, the Registrar shall register
the order and statement.

(2) The company shall ensure that the statement of
capital specifies with respect to the company's share
capital as amended by the order-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-
(i) the particulars of the rights attached to the

shares prescribed by the regulations for the
purposes of this subsection;

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount paid up and the amount (if any)
unpaid on each share, whether on account of the
nominal value of the share or in the form of a
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premium.

(3) The resolution for reducing share capital, as
confirmed by the Court's order, takes effect-

(a) in the case of a reduction of share capital that
forms part of a compromise or arrangement
sanctioned by the Coun under the laws relating
to insolvency;

(i) on lodgement of the order and statement of
capital with the Registrar for registration;
or

(ii) if the Court so orders-on the registration
of the order and statement of capital;

(b) in any other case-on the registration of the
order and statement of capital.

(4) The company shall publish notice of the
registration in such manner as the Court directs.

(5) The Registrar shall-
(a) certify the registration of the order and statement

of capital; and

(b) sign the certificate or authenticate it with the
Registrar's official seal.

(6) The cetificate is conclusive evidence that-
(a) the requirements of this Act with respect to the

reduction of share capital have been complied
with; and

(b) the company's share capital is as stated in its
statement of capital.

412.(l) If a company's share capital is reduced, a
member of the company (past or present) is not liable in
respect of any share to any call or contribution exceeding
the amount of difference (if any) between-

(a) the nominal amount of the share as notified to
the Registrar in the statement of capital
delivered under section; and

(b) the amount paid on the share, or the reduced
amount (if any), that is treated as having been
paid on it.
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(2) This section is subject to section 413.

(3) This section does not affect the rights of the
contributories among themselves.

413. (1) This section applies to a creditor who, in
the case of a reduction of capital confirmed by the Court,
was entitled to object to the reduction of share capital but
who, as a result of being unaware-

(a) of the proceedings for reduction of share capital;
or

(b) of their nature and effect with respect to the
creditor's debt or claim, was not entered on the
list of creditors.

(2) Each person who was a member of the company
at the date on which the resolution for reducing capital
took effect in accordance with section 411(3) is liable to
contribute for the payment of the debt or claim an amount
not exceeding that which the person would have been
liable to contribute if the proceedings for the liquidation of
the company had commenced on the day before that date.

(3) If, after a reduction of capital, the company is
unable to pay the amount of a debt or claim of a creditor to
whom this section applies and the liquidation of the
company has been completed, the creditor may apply to
the Court for an order under subsection (4).

(4) If, on the hearing of an application made under
subsection (3), the Court is satisfied that the creditor was
unaware of the proceedings for reduction of the
company's share capital, or of their nature or effect, it may
make an order-

(a) settling a list of persons liable to contribute
under this section; and

(b) providing for the making and enforcing of calls
and orders on them as if they were ordinary
contributories in a liquidation.

414. An officer of a company who-
(a) intentionally or recklessly-

(i) conceals the name of a creditor entitled to
object to the reduction of capital; or
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(ii) misrepresents the nature or amount of the
debt or claim of a creditor; or

(b) is knowingly concerned in any such
concealment or misrepresentation, commits an
offence and is on conviction liable to a fine not
exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding two
years, or to both.

415. A person is not precluded from seeking or
obtaining damages or other compensation from a company
only because the person-

(a) is holding or has held shares in the company;

(b) has a right to apply or subscribe for shares in the
company;or

(c) has a right to be included in the company's
register of members in respect of shares in the
company.

416.(l) If the net assets of a public company are
half or less of its called-up share capital, the directors shall
convene a general meeting of the company to consider
how to deal with the situation.

(2) The directors shall convene a general meeting of
the company not later than twenty-eight days from the day
on which a director of the company first became aware of
that fact.

(3) The date for which the meeting is to be
convened may not be later than fifty six days from the day
referred to in subsection (2).

(4) This section does not authorise any matter to be
considered at the meeting other than the situation referred
to in subsection (1).

(5) If the directors fail to convene a meeting as

required by this section, each of the directors who-
(a) authorised the failure;

(b) being aware of the requirement, failed to take all
practical measures to ensure that the
requirement was complied with; or

(c) after the last date by which the meeting should
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have been convened-

(i) authorises the failure to continue; or

(ii) fails to take all practical measures to ensure
that the meeting is convened, commits an
offence and on conviction is liable to a fine
not exceeding five hundred thousand
shillings.

(6) If, after a director is convicted of an offence
under subsection (5), the directors continue to fail to
convene a meeting as required by this section, each of the
directors commits and offence on each day on which the
failure continues and on conviction is liable to a fine not
exceeding fifty thousand shillings for each such offence.

417 . (l) If the Court makes an order confirming a
reduction of a public company's capital that has the effect
of bringing the nominal value of its allotted share capital
below the authorised minimum, the Registrar may register
the order only if-

(a) the Court so directs; or

(b) the company first converts itself into a private
company and applies to the Registrar for
registration of the conversion.

(2) Section 418 prescribes an expedited procedure
for registering a company as a private company in the
circumstances referred to in subsection (l).

418. (1) The Court may authorise a public company
to be converted into a private company without its having
passed the special resolution required by section 77.

(2) If the Court does so, it shall specify in the order
the changes to the company's name and articles to be
made in connection with the conversion.

(3) The company may then lodge with the Registrar
an application for the registration of the conversion.

(4) The application is to be accompanied by-
(a) a copy of the Court's order; and

(b) notice of the company's name, and a copy of the
company's articles, as altered by the Court's
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(-5) On receipt of such an application, the Registrar
shall issue a certificate of incorporation stating the
company's unique identifying number and that the
company is registered as a private company.

(6) If the company does not already have a unique
identifying number, the Registrar shall allocate such a
number to the company.

(1) The Registrar shall specify in the certificate of
incorporation that the certificate is issued on registration
of the conversion and the date on which the certificate is
so issued.

(8) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.

(9) On the issue of the certificate of incorporation-

(a) the company becomes a private company; and

(b) the changes in the company's name and articles
take effect.

(10) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
registration of the conversion have been complied with.

Division 3-Private companies: reduction of
capital supported by solvency statement

419. ( l) A resolution for reducing share capital of a
private company limited by shares is supported by a
solvency statement if-

(a) the directors of the company make a statement
of the solvency of the company in accordance
with section 420 not more than fourteen days
before the date on which the resolution is
passed; and

(b) the resolution and solvency statement are
registered in accordance with section 421.

(2) If the resolution is proposed as a written
resolution, the directors of the company shall send or
submit a copy of the solvency statement to each eligible
member at or before the time at which the proposed
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resolution is sent or submitted to the member.

(3) If the resolution is proposed at a general
meeting, the directors of the company shall make a copy
of the solvency statement available for inspection by
members of the company throughout that meeting.

(4) The validity of a resolution is not affected by a
failure to comply with subsection (2) or (3).

420.(l) A solvency statement is a statement that
each of the directors-

(a) has formed the opinion, as regards the
company's situation at the date of the statement,
that no ground exists on which the company
could then be found to be unable to pay (or
otherwise discharge) its debts; and

(b) has also formed the opinion-
(i) if it is intended to commence the

liquidation of the company within twelve
months after that date-that the company
will be able to pay (or otherwise discharge)
its debts in full within twelve months of the
commencement of the liquidation; or

(ii) in any other case-that the company will
be able to pay (or otherwise discharge) its
debts as they fall due during the year
immediately following that date.

(2) In forming those opinions, the directors shall
take into account all of the company's liabilities
(including any contingent or prospective liabilities).

(3) The directors shall ensure that the solvency
statement contains the prescribed information (if any) and
states -

(a) the date on which it is made; and

(b) the name of each director of the company.

(4) If the directors make a solvency statement
without having reasonable grounds for the opinions
expressed in it, and the statement is lodged with the
Registrar, each of the directors who is in default commits
an offence and on conviction is liable to a fine not
exceeding one million shillings.

What rs a
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421.(l) Within fourteen days after the resolution
for reducing share capital is passed the company shall
lodge with the Registrar for registration-

(a) a of capital that complies with subsection (3).
(2) The requirement under subsection ( I ) is in

addition to the copy of the resolution itself that is required
to be lodged with the Registrar for registration.

(3) A statement of capital complies with this
subsection if it states with respect to the company's share
capital as reduced by the resolution-

(a) copy of the solvency statement; and

(b) a statement

the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the particulars of the rights attached to the
shares prescribed by the regulations for the
purposes of this subsection;

(ii) the total on each share (whether on account
of the nominal value of the which the
resolution was passed; and

(b) provided to members in accordance with section
419(2) or (number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount paid up and the amount (if any)
unpaid share or in the form of a premium).

(4) The Registrar shall register the documents
lodged under subsection (l) as soon as practicable after
receiving them.

(5) The resolution does not take effect until the
Registrar has registered the lodged documents.

(6) Within fourteen days after the resolution is
passed, the company shall also lodge with the Registrar
for registration a statement by the directors confirming
that the solvency statement was-

(a) made not more than fourteen days before the
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date on 3).

(6) The validity of a resolution is not affected by-
(a) a failure to lodge the documents required to be

lodged with the Registrar under subsection (1)
within the time specified in that subsection; or

(b) a failure to comply with subsection (5).

(l) If the company lodges with the Registrar a

solvency statement that was not provided to members in
accordance with section 419(2) or (3), the company, and
each officer of the company who is in default, commit an

offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(8) If a company fails to comply rvith subsection (1)
or (6), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(9) If, after a company or any of its officers is
convicted of an offence under subsection (8), the company
continues to fail to lodge with the Registrar any of the
documents required by subsection (1) or (6), the company,
and each officer of the company who is in default,
commits a further offence on each day on which the
failure continues and on conviction are each liable to a

fine not exceeding twenty thousand shillings for each such
offence.

Division 4- Supplementary provision

422.The regulations may make further provision for
the implementation of this Part.

PART XVI-ACQUISITION BY LIMITED
COMPANY OF ITS OWN SHARES

Division 1-General provisions

423. (l) In this Part-
"distributable profits", in relation to the giving of any

financial assistance-

(a) means those profits out of which the company
could lawfully rnake a cii'stribution equal 

'in

value to that assistancet and
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(b) if the financial assistance consists of or includes,
or is treated as arising in consequence of, the
sale, transfer or other disposition of a non-cash
asset-includes any profit that, if the company
were to make a distribution of that kind, would
be available for that purpose;

"distribution" has the same meaning as in Part XVII
(How company's assets are to be distributed).

(2) In this Part-
(a) a reference to a person incurring a liability

includes circumstances in which the person's
financial position changes because of an
agreement or arrangement (whether enforceable
or unenforceable, and whether made on the
person's own account or with another person);
and

(b) a reference to a company giving financial
assistance for the purpose of reducing or
discharging a liability incurred by a person in
order to acquire shares includes giving
assistance for the purpose of wholly or partly
restoring the person's financial position to what
it was before the acquisition took place.

(3) For the purposes of this Part, a director of a
company is an employee of the company for the purposes
of a pension scheme or an employees' share scheme.

424. (l) A limited company shall not acquire its
own shares, whether by purchase, subscriptiorl dr
otherwise, except in accordance with this Part.

(2) Subsection (1) does not prevent a limited
company from acquiring any of its own fully paid shares
otherwise than for valuable consideration.

(3) Subsection (l) does not prohibit a company
from-

(a) acquiring shares in a reduction of capital duly
made;or

(b) forfeiting shares, or accepting the surrender of
shares, in accordance with a company's articles,
for a failure to pay an amount payable for the
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shares.

(4) An acquisition in contravention of this section is
void.

(5) If a company contravenes this section, the
company, and each officer of the company who is in
default. commit an offence.

(6) A company found guilty of an offence under
subsection (5) is liable on conviction to a fine not
exceeding one million shillings.

(7) An officer of a company who is found guilty of
an offence under subsection (5) is liable on conviction to a
fine not exceeding five hundred thousand shillings.

425.(l) This section applies to shares in a limited
company that-

(a) are taken by a subscriber to the memorandum as

nominee of the company;

(b) are issued to a nominee of the company; or

(c) are acquired by a nominee of the company,
partly paid up, from a third person.

(2) Shares to which this section applies are for all
purposes taken to be held by the nominee on the
nominee's own account, in which case the company has
no beneficial interest in them.

(3) This section does not apply-
(a) to shares acquired otherwise than by

subscription by a nominee of a public company;
if-
(i) a person acquires shares in the company

with financial assistance given to the
person (directly or indirectly) by the
company for the purpose of, or in
connection with, the acquisitiou and

(ii) the company has a beneficial interest in the
shares; or

(b) to shares acquired by a nominee of the company
when the company has no beneficial interest in
the shares.
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426. (l) This section applies to shares in a limited
company that-

(a) are taken by a subscriber to the memorandum as

a nominee of the company;

(b) are issued to a nominee of the company; or

(c) are acquired by a nominee of the company,
partly paid up, from a third person.

(2) If the nominee, having been called on to pay an

amount for the purposes of paying up, or paying any
premium on, shares to which this section applies, fails to
pay the amount within twenty-one days after being
requested to do so, the following persons are jointly and
severally liable with the nominee to pay the amount-

(a) in the case of shares that the nominee has agreed
to take as subscriber to the memorandum-the
other subscribers to the memorandum;

(b) in any other case-the persons who were
directors of the company when the shares were
issued to, or acquired by, the nominee.

(3) If, in proceedings for the recovery of an amount
under subsection (2). it appears to the Court that the
subscriber or director-

(a) has acted honestly and reasonably; and

(b) having regard to all the circumstances of the
case, ought fairly to be relieved from liability.
the Court may make an order relieving the
subscriber or director wholly or partly from the
liability on such terms as the Court considers
just.

(4) A subscriber to a company's memorandum or a
director of a company who reasonably believes that a

claim will or might be made for the recovery of such an
amount-

(a) may apply to the Court for relief; and

(b) the Court has the same power to grant relief as it
would have had in proceedings for recovery of
the amount.
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(5) This section does not apply to shares acquired
by a nominee of the company if the company has no
beneficial interest in the shares.

427. (l) This section applies to a public company
if-

(a) shares of the company are forfeited, or are
surrendered to the company instead of forfeiture,
as provided by the company's articles for a
failure to pay an amount payable for the shares;

(b) shares of the company are acquired by it
otherwise than in accordance with this Part or
Part XVI and the company has a beneficial
interest in the shares;

(c) a nominee of the company acquires shares of the
company from a third person without financial
assistance being given (directly or indirectly) by
the company and the company has a beneficial
interest in the shares: or

(d) a person acquires shares in the company with
financial assistance given to the person (directly
or indirectly) by the company for the purpose of,
or in connection with, the acquisition and the
company has a beneficial interest in the shares.

(2) Except when the shares or the company's
interest in the shares have or has been already disposed of,
a company to which this section applies shall-

(a) cancel the shares and diminish the amount of the
company's share capital by the nominal value of
the cancelled shares; and

(b) if the effect is that the nominal value of the
company's allotted share capital is brought
below the authorised minimum-apply to the
Registrar for the registration of the conversion
of the company into a private company, stating
the effect of the cancellation.

(3) The deadline for complying with subsection (2)
is-

(a) in a case within subsection (lXa) or (b)-three
years from the date of the forfeiture or
surrender:

Duty to cancel
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(b) in a case within subsection (lXc) or (d)-three
years from the date of the acquisition; or

(c) in a case within subsection (1)(e)-one year
from the date of the acquisition.

(4) The directors of the company may take any
measures necessary to enable the company to comply with
this section, and may do so without complying with the
provisions of Part XV relating to the reduction of a

company's share capital.

(5) Neither the company nor, in a case within
subsection (1)(d) or (e), the nominee or other shareholder
may exercise voting rights in respect of the shares.

(6) Any purported exercise of those rights is invalid.

428. (1) Within one month after cancelling shares in
order to comply with section 427 , a company shall lodge
with the Registrar for registration a notice giving details to
the cancelled shares.

(2) The company shall attach to, or enclose with.
the notice a statement of capital that complies with
subsection (3).

(3) The statement complies with this subsection if it
states with respect to the company's share capital
immediately following the cancellation-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

the particulars of the rights attached to the
shares prescribed by the regulations for the
purposes of this subsection;

the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class: and

the amount paid up and the amount (if any)
unpaid on each share (whether on account of the
nominal value of the share or in the form of a
premium).

If the company fails to comply with a
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requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default. commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

429. (l) If a public company is obliged to convert
itself into a private company in order to comply with
section 421, the directors may resolve that the company
should be so converted.

(2) Such a resolution may make such changes-

(a) to the company's name; and

(b) to the company's articles, as are necessary in
connection with its becoming a private
company.

(3) The company shall-
(a) include in the application for registration

conversion a statement of the company
name on conversion; and

(b) attach to, or enclose with, it-

of the
's new

(i) a copy of the resolution, unless a copy has
already been forwarded under this Act; and

(ii) a copy of the company's articles as

amended by the resolution.

430. (1) The Registrar shall register the conversion
of a company into a private limited company if satisfied
that the application for registration complies with the
requirements of section 429.

(2) If the company does not already have a unique
identifying number, the Registrar shall allocate such a
number to the company.
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(3) On the registration of the conversion of a public
company into a private limited company, the Registrar
shall issue a certificate of incorporation stating the
company's unique identifying number and that the
company is registered as a private company.

(4) The Registrar shall state in the certificate of
incorporation that it is issued on registration of the
conversion and the date on which the certificate is issued.

(5) The Registrar shall sign the certificate of
incorporation and authenticate it with the Registrar's
official seal.

(6) On the issue of the certificate of incorporation-

(a) the company specified in the certificate becomes
a private company; and

(b) the changes in the company's name and articles
take effect.

(5) The certificate of incorporation is conclusive
evidence that the requirements of this Act as to
registration of the conversion have been complied with.

431. (1) If a public company that is required by
section 427 to apply to the Registrar for the registration of
the conversion of the company into a private company
fails to do so before the deadline specified in subsection
(3) of that section, Part XIX applies to it as if it were a
private company.

(2) Except as provided by subsection ( I ), the
company continues to be treated as a public company until
its conversion into a private company is registered.

432. (l) If a company that is required to do so by
section 427 -

(a) fails to cancel specified sharest or

(b) fails to make an application for the registration
of the conversion of the company into a private
company,

before the deadline specified in subsection (3) of that
section, the company, and each officer of the
company who is in default, commit an offence
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and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection ( 1), the company
continues to fail to cancel the relevant shares or to make
the required application for the registration of the
conversion of the company into a private company, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

433. (1) This section applies to a private company
that is registered as a public company-

(a) after shares in the company have been forfeited
in accordance with the company's articles or
have been surrendered to the company instead of
forfeiture:

(b) after shares in which the company had a

beneficial interest have been acquired by the
company (otherwise than by any of the methods
permitted by this Part or Part XVI;

(c) after shares in which the company had a
beneficial interest have been acquired by a

nominee of the company from a third party
without financial assistance being given directly
or indirectly by the company; or

(d) after shares in which the company had a
beneficial interest have been acquired by a
person with financial assistance given (directly
or indirectly) by the company for the purpose of
or in connection with the acquisition.

(2) When this section applies to a private company
whose conversion into a public company has been
registered, sections 42'7 to 432 apply to the company as if
it had been a public company at the time of the forfeiture,
surrender or acquisition, except that, in the application of
section 427,the deadline specified in subsection (3Xa), (b)
or (c) of that section runs from the date of the registration
of the conversion of the company into a public company.
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434. (r) rf-
(a) a public company, or a nominee of a public

company, acquires shares in the company; and

(b) those shares are shown in a balance sheet of the
company as an asset,

the company shall transfer to a reserve account from
profits available for the payment of dividends an amount
equal to the value of the shares.

(2) The company shall not distribute the amounts so
transferred.

(3) Subsection (1) applies to an interest in shares as

it applies to shares and as it so applies the reference to the
value of the shares is a reference to the value to the
company of its interest in the shares.

(4) If a company contravenes subsection ( I ) or (2),
the company, and each officer of the company who is in
default, commit an offence.

(5) A company found guilty of an offence under
section (4) is liable on conviction to a fine not exceeding
one million shillings.

(6) An officer of a company who is found guilty of
an offence under subsection (4) is liable on conviction to a
fine not exceeding five hundred thousand shillings.

435. (1) A lien or other charge of a public company
on its own shares (whether taken expressly or otherwise)
is void, except as permitted by this section.

(2) In the case of any description of company, a

charge is permitted if the shares are not fully paid up and
the charge is for an amount payable in respect of the
shares.

(3) In the case of a company whose ordinary
business -

(a) includes lending money; or

(b) consists of or includes providing credit or hiring
or selling goods under hire-purchase,
conditional sale or retention of title agreements,
a charge is permitted (whether the shares are
fully paid or not) if it arises in connection with a

transaction entered into by the company in the
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ordinary course of that business.

(4) In the case of a company whose conversion into
a public company has been registered, a charge is
permitted if it was in existence immediately before the
application for registration was lodged with the Registrar.

436.In determining for the purposes of this Part
whether a company has a beneficial interest in shares, the
interests referred to in sections 43J ,438 and 439 are to be
disregarded.

437 . (l) When the shares are held in trust for the
purposes of a pension scheme or an employees' share
scheme, any residual interest of the company that has not
vested in possession is to be disregarded.

(2) For the purpose of subsection (l), "residual
interest" means a right of the company to receive any of
the trust property if-

(a) all the liabilities arising under the scheme are
satisfied or provided for;

(b) the company ceases to participate in the scheme;
or

(c) the trust property at any time exceeds what is
necessary to satisfy the liabilities arising, or that
are expected to arise, under the scheme.

(3) In subsection (2)-
(a) the reference to a right includes a right

dependent on the exercise of a discretion vested
by the scheme in the trustee or another person;
and

(b) the reference to liabilities arising under a
scheme includes liabilities that have resulted, or
may result, from the exercise of such a
discretion.

(4) For the purposes of this section, a residual
interest vests in possession-

(a) in a case within subsection (2)(a)-on the
occurrence of the event referred to there
(whether the amount of the property receivable
under the right is ascertained or not);
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(b) in a case within subsection (2Xb) or (c)-when
the company becomes entitled to require the
trustee to transfer to it any of the property
receivable under that right.

(5) If, because of this section-

(a) shares are exempt from section 425 or 426 at the
time they are taken, issued or acquired; but

(b) the relevant residual interest vesls in possession
before the shares are disposed of or fully paid
up, those sections apply to the shares as if they
had been taken, issued or acquired on the date
on which the interest vests in possession.

(6) If , because of this section -
(a) shares are exempt from sections 427 to 433 at

the time they are acquired;but

(b) the relevant residual interest vests in possession
before they are disposed of, those sections apply
to the shares as if they had been acquired on the
date on which the interest vests in possession.

438. (1) If the relevant shares are held on trust for
the purposes of a pension scheme, the following are to be
disregarded-

(a) a charge or lien on, or set-off against, any
benefit or other right or interest under the
scheme for the purpose of enabling the employer
or former employer of a member of the scheme
to obtain the discharge of a monetary obligation
due to the employer or former employer from
the member;

(b) a right to receive from the trustee of the scheme,
or as trustee of the scheme to retain. an amount
that can be recovered or retained under a
prescribed enactment relating to pensions or the
provision of retirement benefits, or otherwise, as

reimbursement or partial reimbursement for
contributions equivalent premium paid in
connection with the enactment.

(2) [f the shares are held in trust for the purposes of
an employees' share scheme, a charge or lien on. or set-off

Employer-s
charges and

other nght\ ol
recover\



I178 The Companies Bill, 2015

Division 2-Financial
shares

440.0) In this
means-

against, a benefit or other right or interest under the
scheme is to be disregarded if it is designed to enable the
employer or former employer of a member of the scheme
to obtain the discharge of a monetary obligation due to the
employee or former employee from the member.

439. (l) If the company is an executor,
administrator or trustee, rights that the company has in
that capacity are to be disregarded.

(2) Those rights include-

(a) a right of the company to recover its expenses or
be remunerated out of the estate or trust
property; and

(b) a right of the company to be indemnified out of
that property for a liability incurred because of
an act or omission of the company in performing
its duties as executor, administrator or trustee.

assistance for purchase of own

Division, "financial assistance"

(a) financial assistance given in the form of a gift;

(b) financial assistance given-
(i) in the form of a guarantee, security or

indemnity other than an indemnity in
respect of the indemnifier's own neglect or
default; or

(ii) in the form of a release or waiver;

(c) financial assistance given-

(i) in the form of a loan or any other
agreement under which any of the
obligations of the person giving the
assistance are to be fulfilled at a time when
in accordance with the agreement any
obligation of another party to the
agreement remains unfulfilled; or

(ii) in the form of the novation of, or the
assignment of rights arising under, a loan
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or such other agreement; or

(d) any other financial assistance given by a

company if-
(i) the net assets of the company are reduced

to a material extent by the giving of the
assistance; or

(ii) the company has no net assets.

(2) In this Part, "net assets" means the aggregate
amount of the company's assets of the company less the
aggregate amount of its liabilities.

(3) In the case of a company that prepares an
individual financial statement, the liabilities of the
company include any provision that is made in that
statement.

441.(l) If a person is acquiring or proposing to
acquire shares in a private company, a public company
that is a subsidiary of that company shall not give
financial assistance (directly or indirectly) for the purpose
of the acquisition before or at the same time as the
acquisition takes place.

(2) Subsection (1) does not prohibit a company
from giving financial assistance for the acquisition of
shares in its holding company if-

(a) the principal purpose of the company in giving
the assistance is not for the purpose of the
acquisition; or

(b) giving the assistance for the purpose of the
acquisition is only incidental to achieving some
larger purpose of the company, and the
assistance is given in good faith in the interests
of the company.

(3) rf-
(a) a person has acquired shares in a private

company; and

(b) the person or another person has incurred a
liability for the purpose of the acquisition, a
public company that is a subsidiary of the
company shall not give financial assistance

Assistance by
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(directly or indirectly) for the purpose of
reducing or discharging the liability.

(4) If a company contravenes subsection (1) or (3),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.

442. (l) If a person is acquiring or proposing to
acquire shares in a public company, neither the company
nor any other company that is a subsidiary of the company
may give financial assistance (directly or indirectly) for
the purpose of the acquisition before or at the same time as

the acquisition takes place.

(2) Subsection (1) does not prohibit a company
from giving financial assistance for the acquisition of
shares in it or its holding company if-

(a) the company's principal purpose in giving the
assistance is not for the purpose of the
acquisition; or

(b) giving assistance for that purpose is only
incidental to achieving some larger purpose of
the company, and the assistance is given in good
faith in the interests of the company.

(3) rf-
(a) a person has acquired shares in a company; and

(b) the person or another person has incurred a
liability for the purpose of the acquisition,
neither the company nor any other company that
is a subsidiary of the company may give
financial assistance (directly or indirectly) for
the purpose of reducing or discharging the
liability if, at the time the assistance is given, the
company in which the shares were acquired is a
public company.

(4) Subsection (3) does not prohibit a company
from giving financial assistance if-

(a) the company's principal purpose in giving the
assistance is not to reduce or dischar9e any
Iiability incumed by a person for the purpose of
the acquisition of shares in the company or its

Assistance for
acquisitron of
shares in pubhc
company.
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holding company; or

(b) the reduction or discharge of any such liability is
only incidental to achieving some larger purpose
of the company, and the assistance is given in
good faith in the interests of the company.

(5) This section has effect subject to sections 445
and 446.

443.(l) If a person is acquiring or proposing to
acquire shares in a private company, a public company
that is a subsidiary of that company shall not give
financial assistance (directly or indirectly) for the purpose
of the acquisition before or at the same time as the
acquisition takes place.

(2) Subsection (1) does not prohibit a company
from giving financial assistance for the acquisition of
shares in its holding company if-

(a) the company's principal purpose in giving the
assistance is not to give it for the purpose of the
acquisition; or

(b) giving the assistance for that purpose is only
incidental to achieving some larger purpose of
the company, and the assistance is given in good
faith in the interests of the company.

(3) rf-
(a) a person has acquired shares in a private

company; and

(b) the person or another person has incurred a
liability for the purpose of the acquisition, a
public company that is a subsidiary of that
company shall not give financial assistance
(directly or indirectly) for the purpose of
reducing or discharging the liability.

(4) Subsection (3) does not prohibit a company
from giving financial assistance if-

(a) the company's principal purpose in giving the
assistance is not to reduce or discharge a
liability incurred by a person for the purpose of
the acquisition of shares in its holding company;
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(s)
and 446.

or

the reduction or discharge of the liability is only
incidental to achieving some larger purpose of
the company, and the assistance is given in good
faith in the interests of the company.

This section has effect subject to sections 445

444. (l) If a company contravenes section 452(l) or
(3) or 453(1) or (3), the company, and each officer of the
company who is in default, commit an offence.

(2) A company that is found guilty of an offence
under subsection (1) is liable on conviction to a fine not
exceeding one million shillings.

(3) An officer of a company who is found guilty of
an offence under subsection (1) is liable on conviction to a
fine not exceeding five hundred thousand shillings or to a
term of imprisonment not exceeding two years, or to both.

455. Sections 442 and 443 do not prohibit any of the
following transactions -

(a) a distribution of a company's assets in the form
of-
(i) a dividend lawfully made; or

(ii) a distribution in the course of a company's
liquidation;

(b) an allotment of bonus shares;

(c) a reduction of capital;

(d) a redemption of shares;

(e) anything done in accordance with an order of
the Court sanctioning a compromise or
arrangement with members or creditors;

(0 anything done under an arrangement under
which the liquidator in the liquidation of a
company accepts shares as consideration for sale
of the company's property;

(g) anything done under a voluntary anangement
entered into under the laws relating to
insolvency.

(b)
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446. (l) This section applies to the following
transactions -

(a) if the lending of money is part of the ordinary
business of the company-the lending of money
in the ordinary course of the company's
business,

(b) the provision by the company-in good faith in
the interests of the company or its holding
company, of financial assistance for the
purposes of an employees' share scheme;

(c) the provision of financial assistance by the
company for the purposes of, or in connection
with, anything done by the company (or another
company in the same group) for the purpose of
enabling or facilitating transactions in shares in
the first-mentioned company or its holding
company between, and involving the acquisition
cf bcrrelicial ownership of those shares by-
(i) bona fide employees or former employees

of that company (or another company in the
same group); or

(ii) spouses, widows, widowers or surviving, or
minor children or step-children of any such
employees or former employees;

(d) the making by the company of loans to persons
(other than directors) employed in good faith by
the company with a view to enabling those
persons to acquire fully paid shares in the
company or its holding company to be held by
them as beneficial owners.

(2) Sections 442 and 443 do not prohibit any of the
transactions to which this section applies-

(a) if the company giving the assistance is a private
company;or

(b) if the company giving the assistance is a public
company and-
(i) the company has net assets that are not

reduced by the giving of the assistance; or

(ii) to the extent that those assets are so

Certain
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reduced, the assistance is provided out of
distributable profits.

(3) In this section, a reference to "net assets" is to
the amount by lvhich the aggregate of the company's
assets exceeds the aggregate of its liabilities.

(4) For the purpose of subsection (3)-
(a) the amounts of both assets and liabilities are as

stated in the company's accounting records
immediately before the financial assistance is
given; and

(b) "liabilities" includes any amount retained as

reasonably necessary for the purpose of
providing for a liability the nature of which is
clearly defined and that is either likely to be
incurred or certain to be incurred but uncertain
as to amount or as to the date on which it will
arise.

(5) For the purposes of subsection (1Xc), a
company is in the same group as another company if it is a
holding company or subsidiary of that company or a
subsidiary of a holding company of that company.

Division 3-Purchase of own shares

447 . (l) A limited company having a share capital
may purchase its own shares (including any redeemable
shares). subject to-

(a) the following provisions of this Division; and

(b) any restriction or prohibition in the company's
articles.

(2) A limited company may not purchase its own
shares if as a result of the purchase there would no longer
be any issued shares of the company other than
redeemable shares or shares held as treasury shares.

448. (1) A limited company may not purchase its
own shares unless they are fully paid.

(2) A limited company that purchases its own shares
shall pay for them on purchase.

(3) A purchase in contravention of this section is
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its
4.

void.

449.(l) A private limited company may purchase
own shares out of capital in accordance with Division

(2) Subject to subsection (1)-
(a) a limited company may purchase its own shares

only out of-
(i) distributable profits of the company; or

(ii) the proceeds of a fresh issue of shares made
for the purpose of financing the purchase;
and

(b) any premium payable on the purchase by a

limited company of its own shares is required to
be paid out of distributable profits of the
company, subject to subsection (3).

(3) If the shares to be purchased were issued at a
premium, any premium payable on their purchase by the
company may be paid out of the proceeds of a fresh issue
of shares made for the purpose of financing the purchase,
up to an amount equal to-

(a) the aggregate of the premiums received by the
company on the issue of the shares purchased;
or

(b) the current amount of the company's share
premium account (including any sum transferred
to that account in respect of premiums on the
new shares), whichever is the less.

(4) The amount of the company's share premium
account is reduced by an amount corresponding (or by
sums in the aggregate corresponding) to the amount of any
payment made under subsection (3).

(5) This section has effect subject to section 484(5).

450. (1) A limited company may purchase its own
shares only-

(a) by an off-market purchase, under a contract
approved in advance in accordance with section
451; or
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(b) by a market purchase, approved in accordance
with section 458.

A purchase is off-market if the shares either-

are purchased otherwise than on an approved
securities exchange; or

(b) are purchased on an approved securities
exchange but are not subject to a marketing
arrangement on the exchange.

(3) For the pulpose of subsection (2), a company's
shares are subject to a marketing arrangement on an
approved securities exchange if the company has been
given facilities for dealings in the shares to take place on
the exchange-

(a) without prior permission for individual
transactions from the authority governing the
exchange; and

(b) without limit as to the time during which those
facilities are to be available.

(4) A purchase is a market purchase for the purpose
of this section if-

(a) it is made on an approved securities exchange;
and

(b) it is not an off-market purchase because of
subsection (2)(b).

(5) In this section "approved securities exchange"
means a securities exchange approved by the Capital
Markets Authority under the Capital Markets Act.

451. (1) A company may make an off-market
purchase of its own shares under a contract but only if-

(a) the terms of the contract have been approved by
a special resolution of the company before the
contract was entered into; or

(b) the contract provides that no shares may be
purchased under the contract until its terms have
been approved by a special resolution of the
company.

(2) The contract may be a contract, entered into by

(2)

(a)

Cap.485A
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the company and relating to shares in the company, that
does not amount to a contract to purchase the shares but
under which the company may (subject to any conditions)
become entitled or obliged to purchase the shares.

(3) The authority conferred by a resolution under
this section may be varied or revoked or from time to time
be renewed, but only by a special resolution of the
company.

(4) In the case of a public company a resolution
conferring, varying or renewing approval shall specify a
date on which the approval is to expire, which may not be
later than eighteen months after the date on which the
resolution is passed.

(5) A resolution conferring, varying, revoking or
renewing approval under this section is subject to sections
452 and453.

452. (l) This section applies to a resolution to
confer, vary, revoke or renew an approval for the purposes
of section 451.

(2) If the resolution is proposed as a written
resolution, a member who holds shares to which the
resolution relates is not an eligible member.

(3) A resolution proposed at a meeting of the
company is not effective if-

(a) any member of the company holding shares to
. which the resolution relates exercises the voting

rights conferred by any of those shares in voting
on the resolution; and

(b) the resolution would not have been passed if the
member had not done so.

(4) For the purpose of subsection (3)-
(a) a member who holds shares to which the

resolution relates is taken to have exercised the
voting rights conferred by those shares not only
if the member votes in respect of them on a poll
on the question whether the resolution should be
passed, but also if the member votes on the
resolution otherwise than on a poll;

(b) any member of the company may demand a poll

Resolution
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on that question; and

(c) a vote and a demand for a poll by a person as

proxy for a member are the same respectively as

a vote and a demand by the member.

453. (l) This section applies to a resolution passed
by a company to cont'er, vary, revoke or renew an
approval to make a purchase under section 451 .

(2) The company shall ensure that a copy of the
relevant contract (if it is in writing) or a memorandum
setting out its terms (if it is not in writing) is made
available to its members of the company-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member at or
before the time at which the proposed resolution
is sent or submitted to the member;

(b) in the case of a resolution passed at a meeting-
by being made available for inspection by
members of the company both-
(i) at the company's registered office for not

less than fourteen days ending with the day
before the date of the meeting; and

(ii) at the meeting itself.

(3) The company shall include in a memorandum of
contract terms that are made available to the members of
the company the names of the members holding shares to
which the contract relates.

(4) The company shall attach to the copy of the
contract made available to the members of the company a
written memorandum specifying such of those names as

do not appear in the contract itself.

(5) A resolution to which this section applies is not
validly passed if the requirements of this section are not
complied with.

454. (l) A company may agree to a variation of a
contract approved under section 451 only if the variation
is approved in advance in accordance with this section.

(2) The terms of the variation have effect only if
they have been approved by a special resolution of the
company.
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(3) The approval may be varied, revoked or from
time to time renewed by a special resolution of the
company.

(4) In the case of a public company, a resolution
conferring, varying or renewing the approval has effect
only if it specifies a date on which the authority is to
expire. That date may not be later than eighteen months
after the date on which the resolution is passed.

(5) A resolution conferring, varying, revoking or
renewing an approval under this section is subject to
sections 455 and 456.

455.(l) This section applies to a resolution passed
by a company to confer, vary, revoke or renew an
approval to vary a contract under section 454.

(2) If the resolution is proposed as a lvritten
resolution. a member who holds shares to which the
resolution relates is not an eligible member.

(3) A resolution proposed at a meeting of the
company is not effective if-

(a) any member of the company holding shares to
which the resolution relates exercises the voting
rights conferred by any of those shares in voting
on the resolution; and

(b) the resolution would not have been passed if the
member had not done so.

(4) For the purpose of subsection (3)-
(a) a member who holds shares to which the

resolution relates is taken to have exercised the
voting rights conferred by those shares not only
if the member votes in respect of them on a poll
on the question whether the resolution should be
passed, but also if the member votes on the
resolution otherwise than on a poll:

(b) any member of the company may demand a poll
on that question; and

(c) a vote and a demand for a poll by a person as
proxy for a member are the same respectively as

a vote and a demand by the rnember.
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456. (1) This section applies to a resolution passed
by a company under section 454.

(2) The company shall ensure that a copy of the
proposed variation (if it is in writing) or a written
memorandum giving details of the proposed variation (if it
is not) is made available to the members of the
company-

(a) in the case of a written resolution-by being
sent or submitted to every eligible member of
the company at or before the time at which the
proposed resolution is sent or submitted to the
member;

(b) in the case of a resolution at a meeting-by
being made available for inspection by members
of the company both-
(D at the company's registered office for not

less than fourteen days ending with the day
before the date of the meeting; and

(ii) at the meeting itself.

(3) The company shall also ensure that a copy of the
original contract or, a memorandum of its terms, together
with any variations previously made, are made available to
the members of the company.

(4) The company shall include in a memorandum of
the proposed variation made available to its members the
names of the members holding shares to which the
variation relates.

(5) The company shall attach to the copy of the
proposed variation made available to its members a
written memorandum specifying such of those names as

do not appear in the variation itself.

(6) A resolution to which this section applies is not
validly passed if the requirements of this section are not
complied with.

457. (l) An agreement by a company to release its
rights under a contract approved under section 451 is void
unless the terms of the release agreement are approved in
advance in accordance with this section.

(2) The terms of the proposed agreement have effect
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only if they are approved by a special resolution of the
company.

(3) The approval may be varied, revoked or from
time to time renewed by a special resolution of the
company.

(4) In the case of a public company, a resolution
conferring, varying or renewing the approval has effect
only if it specifies a date on which the authority is to
expire. That date may not be later than eighteen months
after the date on which the resolution is passed.

(5) Section 455 and 456 apply to a resolution
authorising a proposed release agreement as they apply to
a resolution authorising a proposed variation.

458.(1) A company may make a market purchase Approvalfor

of its own shares onty if ifre purchase has been approved ;TlTIi:,
by a resolution of the company. purchase.

(2) Such an approval-

(a) can be general or limited to the purchase of
shares of a particular class or description; and

(b) can be unconditional or made subject to
conditions.

(3) Such an approval is not effective unless it-
(a) specifies the maximum number of shares

authorised to be acquired; and

(b) determines both the maximum and minimum
prices that may be paid for the shares.

(4) The company may vary, revoke or renew such
an approval only by a further resolution of the company.

(5) A resolution conferring, varying or renewing an
approval is not effective unless it specifies a date on which
it is to expire. That date may not be later than eighteen
months after the date on which the resolution is passed.

(6) A company may make a purchase of its own
shares after the expiry of the time limit specified if-

(a) the contract of purchase was entered into before
the approval expired; and

(b) the terms of the approval permitted the company
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to enter into a contract of purchase that would or
might be executed wholly or partly after its
expiration.

(7) A resolution to confer or vary an approval under
this section can determine either or both the maximum and
minimum price for purchase by-

(a) specifying a particular amount; or

(b) providing a basis or formula for calculating the
amount of the price (but without reference to
any person's discretion or opinion).

(8) The provisions of Part III relating to resolutions
affecting a company's constitution apply to a resolution
passed in accordance with this section.

459. (l) This section applies to a company that has
entered into-

(a) a contract approved under section 451; or

(b) a contract for a purchase approved under section
458.

(2) The company shall keep available for
inspection-

(a) a copy of the contract; or

(b) if the contract is not in writing, a written
memorandum setting out its terms.

(3) The company shall keep the copy or
memorandum available for inspection from the date on
which the contract is entered into until the end of the
period of ten years from and including-

(a) the date on which the purchase of all the shares
under the contract is completed; or

(b) if the contract specifies some other date, the date
specified.

(4) Except in so far as the regulations otherwise
provide, the company shall keep the copy or memorandum
available for inspection at the company's registered office.

(5) The company shall ensure that a copy or
memorandum required to be kept under this section is kept
open for inspection without charge-
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(a) by any member of the company; and

(b) in the case of a public company-by any other
person.

(6) This section applies to a variation of a contract
as it applies to the original contract.

460. (1) If a company fails to comply with a
requirement of section 459,the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (l ), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

(3) If a company has failed to comply with section
459(5), a person aggrieved by the failure may apply to the
Court for an order under subsection (4).

(4) If, on the hearing of an application made under
subsection (3), the Court finds the application to be
substantiated, it shall, by order, compel an immediate
inspection of the relevant document. On the hearing of the
application, the company is entitled to be heard as

respondent.

461. The rights of a company under a contract
authorised under section 451 or 458 are not capable of
being assigned.

462. (l) A payment made by a company in
consideration of-

(a) acquiring any right with respect to the purchase
of its own shares under a contingent purchase
contract approved under section 45 I ,

the variation of any contract approved under that
section: or

the release of any of the company's obligations
with respect to the purchase of any of its own
shares under a contract approved under section
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451 or458,

may be made only out of the company's distributable
profits.

(2) If subsection (1) is contravened, the following
provisions apply-

(a) in a case within subsection (lXa)-a purchase
by the company of its own shares under that
contract cannot be made under this Division;

(b) in a case within subsection (1)(b)-such a
purchase following the variation cannot be made
under this Division; and

(c) in a case within subsection (l)(c)-purported
release is void.

463.If a limited company makes a purchase of its
own shares in accordance with this Division, then-

(a) if section 428 applies, the shares are to be held
and dealt with in accordance with Part XVI, but

(b) if that section does not apply-
(i) the shares are cancelled; and

(ii) the amount of the company's issued share
capital is diminished by the nominal value
of the shares cancelled.

464. (1) Within fourteen days after a company
purchases shares under this Division, it shall lodge with
the Registrar for registration a return that complies with
subsections (2) to (a).

(2) The return complies with this subsection if it
distinguishes-

(a) shares in relation to which section 428 applies
and shares in relation to which that section does
not apply; and

(b) shares in relation to which that section applies-
(i) that are immediately cancelled under

section 531;and

(ii) that are not so cancelled.

(3) The return complies with this subsection if it
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states, with respect to shares of each class purchased-

(a) the number and nominal value of the shares, and

(b) the date on which the shares were delivered to
the company.

(4) In the case of a public company, the return
complies with this subsection if it states-

(a) the aggregate amount paid by the company for
the shares: and

(b) the maximum and minimum prices paid in
respect of shares of each class purchased.

(5) Particulars of shares delivered to the company
on different dates and under different contracts can be

i[lcluded 
in a single return.

(6) If a company exercises the right conferred by
subsection (5), the amount required to be stated under
subsection (a)(a) is the aggregate amount paid by the
company for all the shares to which the return relates.

(7) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(8) If, after a company or any of its officers is
convicted of an offence under subsection (7), the company
continues to fail to lodge with the Registrar the requisite
return, the company, and each officer of the company who
is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

465. (1) If, on the purchase by a company of any of
its own shares in accordance with this Part-

(a) section 526 does not apply (so that the shares are
treated as cancelled); or

(b) that section applies but the shares are
immediately cancelled under section 531, the
company shall. within one month after receiving
the shares, lodge with the Registrar for

Notlce to
Regrstrar of
cancellatron of
shares



I 196 Tlrc Contpanies Bill, 201 5

registration a notice specifying the shares that
are cancelled.

(2) The company shall attach to, or enclose with,
the notice a statement of capital that complies with
subsection (3).

(3) A statement of capital complies with this
subsection if it states with respect to the company's share
capital immediately following the cancellation-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the particulars of the rights attached to the
shares prescribed by the regulations for the
purposes of this subsection;

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class: and

(d) the amount paid up and the amount (if any)
unpaid on each share (whether on account of the
nominal value of the share or in the form of a
premium).

(4) If a company fails to comply with a requirement
of this section, the company, and each officer of the
company rvho is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shill ings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (l), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default. commit a further offence on each day on which
the failure continues and on conviction are each liable to a

fine not exceeding twenty thousand shillings for each such
offence.

Division 4-Redemption or purchase by private
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company out of capital

466.In this Division-

(a) a reference to payment out of capital is to any
payment so made, whether or not it would, apart
from this section, be treated as a payment out of
capital; and

(b) "the permissible capital payment", in relation to
shares, is the amount required under section 468.

467 . A private limited company may in accordance
with this Division. but subject to any restriction or
prohibition in the company's articles, make a payment in
respect of the redemption or purchase of its orvn shares
otherwise than out of distributable profits or the proceeds
of a fresh issue of shares.

468. A payment that, in accordance with this
Division, can be made by a company out of capital in
respect of the redemption or purchase of its own shares is
such amount as, after applying for that purpose-

(a) available profits of the company: and

(b) the proceeds of a fresh issue of shares made for
the purposes of the redemption or purchase, is
required to meet the price of redemption or
purchase.

469.(l) For the purposes of this Division, the
available profits of the company, in relation to the
redemption or purchase of any of its shares, are the profits
of the company that are available for distribution (within
the meaning of Part XVII.

(2) Whether a company has any profits so availablel
and the amount of any such profits, are to be determined
in accordance lvith section 480 instead of in accordance
with Part XVII.

470. (l) The available profits of the company are
determined as follows-

(a) First-
Determine the profits of the company by reference to
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the follolving items as stated in the relevant financial
statements:

(i) profits, losses, assets and liabilities:

(ii) provisions of a kind specified for the
purposes of this subsection by the
regulations;

(iii) share capital and reserves (including
undi stributable reserves).

(b) Second-

Reduce the amount so determined by the amount
of-
(i) each distribution lawfully made by the

company; and

(ii) each other relevant payment lawfully made
by the company out of distributable profits,
after the date of the relevant accounts and
before the end of the relevant period.

(2) For the purpose of subsection (1)(b)(i), "other
relevant payment lawfully made" includes-

(a) financial assistance lawfully given out of
distributable profits in accordance with Division
).

(b) payments lawfully made out of distributable
profits in respect of the purchase by the
company of any shares in the company; and

(c) payments of any description specified in section
462.

(3) The resulting figure is the amount of available
profits.

(4) For the purposes of this section, "the relevant
financial statements" are any that-

(a) are prepared as at a date within the relevant
period; and

(b) are such as to enable a reasonable judgment to
be made as to the amounts of the items
mentioned in subsection (2).

(7) In this section, "the relevant period" means the
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period of three months ending with the date on which the
directors' statement is made in accordance with section
412.

471.(1) A payment out of capital by a private
company for the redemption or purchase of its own shares
is not lawful unless the requirements of sections 412,414,
471 and 478 are satisfied.

(2) Subsection (1) is subject to any order of the
Court under section 479.

472. (I) The company's directors shall make a

statement that complies with subsection (2).

(2) A statement complies with this subsection only
if it specifies the amount of the permissible capital
payment for the relevant shares and states that, having
made full inquiry into the affairs and prospects of the
company, the directors have formed the opinion-

(a) with respect to its initial situation immediately
following the date on which the payment out of
capital is proposed to be made-that there will
be no grounds on which the company could then
be found unable to pay its debts: and

(b) with respect to the company's prospects for the
year immediately following that date-that,
having regard to-
(i) their intentions with respect

management of the company's
during that year: and

(ii) the amount and character of the financial
resources that will in their view be
available to the company during that year.
the company will be able to continue to
carry on business as a going concern (and
will accordingly be able to pay its debts as

they fall due) throughout that year.

(3) In forming their opinion for the purposes of
subsection (2)(a), the directors shall take into account all
of the company's liabilities (including any contingent or
prospective liabilities).

(4) The directors shall ensure that their statement
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contains such information with respect to the nature of the
company's business as is prescribed by regulations made
for the purposes of this section.

(5) The directors shall attach to their statement the
repoft prepared by the company's auditor in accordance
with subsection (6).

(6) To enable the directors to comply with
subsection (5), the company's auditor shall prepare a
report addressed to the directors stating that-

(a) the auditor has inquired into the company's
financial positionl

(b) the auditor is satisfied that the amount specified
in the statement as the permissible capital
payment for the relevant shares is properly
determined in accordance with sections 468 to
4'71. and

(c) the auditor is not aware of anything to indicate
that the opinion expressed by the directors in
their statement as to any of the matters referred
to in subsection (3) is unreasonable in all the
circumstances.

473.If the directors make a statement under sections
468 to 471 without having reasonable grounds for the
opinion expressed in it, each of the directors who is in
default commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding twelve months, or
to both.

474.(l) A payment out of capital is invalid unless it
is approved by a special resolution of the company that
complies with this section.

(2) Such a resolution is void unless it is passed on;
or within the week immediately following, the date on
which the directors make the statement required by section
412.

(3) A resolution under this section is subject to
sections 475 and 476.

Dlrectors'
statement.
offence rf no
leasonable
grounds for
opinron

Payment to be

approved by
specral
resolutron

475.(l) This section applies to a resolution passed Resolutton



The Companies Bill, 201 5 t20t

by a company under section 474.

(2) If the resolution is proposed as a written
resolution. a member who holds shares to which the
resolution relates is not an eligible member.

(3) If the resolution is proposed at a meeting of the
company, it is not effective if-

(a) any member of the company holding shares to
which the resolution relates exercises the voting
rights conferred by any of those shares in voting
on the resolution; and

(b) the resolution would not have been passed if the
member had not done so.

(4) For the purpose of subsection (3)-
(a) a member who holds shares to which the

resolution relates is taken to have exercised the
voting rights conferred by those shares not only
if the member votes in respect of them on a poll
on the question whether the resolution should be
passed, but also if the member votes on the
resolution otherwise than on a poll;

(b) any member of the company may demand a poll
on that question; and

(c) a vote and a demand for a poll by a person as

proxy for a member are the same respectively as

a vote and a demand by the member.

476.(l) This section applies to a resolution passed
by a company under sectron 474.

(2) The company shall ensure that a copy of the
directors' statement and auditor's report under section 482
are made available to its members-

in the case of a written resolution, by being sent
or submitted to every eligible member at or
before the time at which the proposed resolution
is sent or submitted to the memberl or

in the case of a resolution at a meeting, by being
made available for inspection by members of the
company at the meeting.

The resolution is void if subsection (2) is not
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complied with.

477 . (l) Within the seven days immediately after
the date of the resolution under section 4l4,the company
shall cause to be published in the Gazette a notice-

(a) stating that the company has approved a
payment out of capital for the purpose of
acquiring its own shares by redemption or
purchase, or both;

(b) specifying-
(i) the amount of the permissible capital

payment for the relevant shares; and

(ii) the date of the resolution;

(c) stating where the directors' statement and
auditor's report required by section 412 are
available for inspection; and

(d) stating that any creditor of the company may, at
any time within the tive weeks immediately
following the date of the resolution, apply to the
Court under section 479 for an order preventing
the payment.

(2) Within the seven days immediately following
the date of the resolution the company shall also either-

(a) have published in an appropriate national
newspaper a notice to the same effect as that
required by subsection (1); or

(b) give notice to that effect to each of its creditors.

(3) An appropriate national newspaper" means a

newspaper circulating throughout the part of Kenya in
which the company is registered.

(4) Not later than the day on which the company-

(a) first publishes the notice required by subsection
(l); or

(b) if earlier, first publishes or gives the notice
required by subsection (2), the company shall
lodge with the Registrar for registration a copy
of the directors' statement and auditor's report
required by section 472.

478. (l ) A company that passes a resolution in
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accordance with section 415 shall ensure that the
directors' statement and auditor's report required by
section 412 are kept available for inspection throughout
the relevant period.

(2) For the purpose of subsection (1), the relevant
period is the period-

(a) from and including the day on which the
company-
(i) first publishes the notice required by

section 465(1); or

(ii) if earlier, first publishes or gives the notice
required by section 465(2): and

(b) ending five weeks after the date of the resolution
for payment out of capital.

(3) Except in so far as the regulations otherwise
provide, a company to which this section applies shall
keep the directors' statement and auditor's report available
for inspection at its registered office.

(4) The company shall, on being requested to do so
by a member of the company, make the directors'
statement and auditor's report available for inspection by
the member without charge.

(5) If a member of the company requests the
company to provide the member with a copy of the
directors' statement or auditor's report, the company shall
comply with the request within seven days after receiving
the request, subject to payment of the prescribed fee (if
any)'

(6) If the company fails without reasonable excuse
to comply with-

(a) subsection (3): or

(b) a request made under subsection (4) or (5), the
company, and each officer of the company who
is in default, commit an offence and on
conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(7) If, after a company or any of its officers is
convicted of an offence under subsection (8), the company
continues to fail to comply with subsection (3), or with the
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relevant request, the company, and each officer of the
company who is in default. commit a further offence on
each day on which the failure continues and on conviction
are each liable to a fine not exceeding fifty thousand
shillings for each such offence.

(8) If a company refuses to allow an inspection as

requested under subsection (4), or to provide a copy of a

record requested under subsection (5), the Court may, on
the application of a person affected by the refusal, make
an order compelling the company to allow an immediate
inspection of the records, or to provide that person with a
copy of the requested record.

(9) At the hearing of an application made under
subsection (8), the company is entitled to be heard as

respondent in the proceedings.

479. (1) If a private company passes a special
resolution approving a payment out of capital for the
redemption or purchase of any of its shares-

(a) any member of the company (other than one
who consented to or voted in favour of the
resolution); and

(b) any creditor of the company, may apply to the
Court for the cancellation of the resolution.

(2) Such an application may be made by the persons
entitled to make it or by such one or more of their number
as they may appoint in writing for the purpose, but is not
effective unless made within five weeks after the passing
of the resolution or within such extended period as the
Court may in special circumstances allow.

(3) On hearing an application made under
subsection (2), the Court shall, subject to subsection (4),
make an order either cancelling or confirming the
resolution, and may do so on such terms and conditions as

it considers appropriate.

(4) At the hearing, the Court may-
(a) adjourn the proceedings in order that an

arrangement can be made to the satisfaction of
the Court-
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(i) for the purchase of the interests of
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dissentient memberst or

(ii) for the protection of dissentient creditors;
and

(b) give such directions and make such orders as it
thinks necessary in order to facilitate or
implement such an arrangement.

(5) If the Court confirms the resolution, it may by
order alter or extend any date or period of time
specified-

(a) in the resolution; or

(b) in any provision of this Division applying to the
redemption or purchase to which the resolution
relates.

(6) In making an order under this section. the Court
may-

(a) provide for the purchase by the company of the
shares of any of its members and for the
reduction accordingly of the company's capital;
and

(b) make any alteration in
that may be required
provision.

(7) The Court may also include in such an order
direction directing the company not to amend, or to make
any specified amendments to, its articles without the leave
of the Court.

480. ( I ) Within fourteen days after making an
application under section 479, the applicant shall lodge
with the Registrar for registration a notice of the
application.

(2) Subsection (1) does not affect the operation of
any provision of rules of Court as to service of notice of
the application.

(3) Within seven days after being served with notice
of any such application, the company shall lodge with the
Registrar for registration a notice of the application.

(4) Within fourteen days after the making of the
Court's order on the application: or such extended period
as the Court may at any time allow, the company shall

the company's articles
in consequence of that
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lodge with the Registrar for registration a copy of the
order.

(5) A person who fails to comply with subsection
(1) commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.

(6) If, after a person is convicted of an offence
under subsection (5), the person continues to fail to
comply with the relevant requirement, the person commits
a further offence on each day on which the failure
continues and on conviction is liable to a fine not
exceeding twenty thousand shillings for each such
offence.

(l) If a company fails to comply with subsection (3)
or (4), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding two hundred thousand
shillings.

(8) If, after a company or any of its officers is
convicted of an offence under subsection (7), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

481. (1) A payment out of capital is invalid unless it
is made-

(a) no earlier than five weeks after the date on
which the resolution under section 415 is
passed: and

(b) no later than seven weeks after that date.

(2) Subsection (1) is subject to any exercise of the
Court's powers under section 479(5).

Division S-Supplementary provisions

482. (l) In this section, "caprtal redemption
reserve", in relation to a company, means the reserve
referred to in subsection (2).

(2) If under this Part or Part XX, shares of a limited
company are redeemed or purchased wholly out of the
company's profits, the company shall transfer to a reserve
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an amount equal to the amount by which the company's
issued share capital is diminished in accordance with
section 463 or 524.

(3) If-
(a) the shares are redeemed or purchased wholly or

partly out of the proceeds of a fresh issue; and

(b) the aggregate amount of the proceeds is less
than the aggregate nominal value of the shares
redeemed or purchased, the company shall
transfer to the capital redemption reserve an
amount equal to the difference.

(4) Subsection (3) does not apply to a private
company that, in addition to the proceeds of the fresh
issue, applies a payment out of capital in accordance with
Division 4 in making the redemption or purchase.

(5) If a company's share capital is diminished in
accordance with section 524, the company shall transfer to
its capital redemption reserve an amount equal to that by
which the company's share capital is diminished.

(6) A company may use its capital redemption
reserve to pay up new shares that are to be allotted to
members as fully paid bonus shares.

(l) Subject to subsection (6), the provisions of this
Act relating to the reduction of a company's share capital
apply as if the capital redemption reserve were part of its
paid up share capital.

(8) If a company fails to comply with subsection (1)
or (2), the company, and each officer of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding one million shillings.

483.(l) This section applies if a payment out of
capital is made in accordance with Division 4.

(2) If the permissible capital payment is less than
the nominal amount of the shares redeemed or purchased,
the company shall transfer an amount equal to the amount
of the difference to the company's capital redemption
reserve.

(3) If the permissible capital payment is greater than
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the nominal amount of the shares redeemed or purchased,
the company can reduce-

(a) the amount of its capital redemption reserve,
share premium account or fully paid share
capital (if any); and

(b) any amount that represents unrealised profits of
the company for the time being standing to the
credit of any revaluation reserve maintained by
the company, by an amount not exceeding (or by
amounts in total not exceeding) the amount by
which the permissible capital payment exceeds
the nominal amount of the shares.

(4) If the proceeds of a fresh issue are applied by
the company in making a redemption or purchase of its
own shares in addition to a payment out of capital under
this Division. the references in subsections (2) and (3) to
the permissible capital payment refer to the aggregate of
that payment and those proceeds.

(5) If a company fails to comply with subsection
(2),the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to transfer the requisite amount to the
company's capital redemption reserve , the company, and
each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.

484. (1) This section applies to a company that-
(a) issues shares on terms that they are or are liable

to be redeemed; or

(b) agrees to purchase any of its shares.

(2) A company to which this section applies is not
liable'in damages for failing to redeem or purchase any of
the shares.

(3) Subsection (2) does not affect a right of the
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holder of the shares other than the holder's right to sue the
company for damages in respect of its failure.

(4) The Court may not grant an order for specific
performance of the terms of redemption or purchase if the
company shows that it is unable to meet the costs of
redeeming or purchasing the shares out of distributable
profits.

(5) If the liquidation of the company has been
completed and at the commencement of the liquidation
any of the shares have not been redeemed or purchased,
the terms of redemption or purchase are enforceable
against the company.

(6) Shares redeemed or purchased under this
subsection are cancelled by operation of this subsection.

(7) Subsection (5) does not apply if-
(a) the terms provided for the redemption or

purchase to take place at a date later than that of
the commencement of the liquidation; or

(b) during the relevant period the company could
not at any time have lawfully made a
distribution equal in value to the price at which
the shares were to have been redeemed or
purchased.

(8) For the purpose of subsection (7), the relevant
period is the period-

(a) from and including the date on which the
redemption or purchase was to have taken place;
and

(b) ending with the commencement of the
liquidation.

(9) The following are payable in priority to amounts
that the company is liable to pay under subsection (5) in
respect of shares-

(a) all other debts and liabilities of the company
(other than any due to members in their
character as such);

(b) if other shares confer rights (whether as to
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capital or as to income) that are prefeffed to the
rights as to capital attaching to the first-
mentioned shares-any amour-rt due in
satisfaction of those pref-erred rights.

(10) Subject to subsection (9). those amounts are
payable in priority to amounts due to members in
satisfaction of their rights as members (whether as to
capital or income).

PART XVII_HOW COMPANY'S ASSETS ARE TO
BE DISTRIBUTED

Division I -Introductory provision

485.(1) In this Part, "distribution" means every
description of distribution of the assets of a company to its
members (whether in cash or otherwise) subject to the
exceptions in subsection (2).

(2) The following are not distributions for the
purposes of this Part-

(a) an issue of shares as fully or partly paid bonus
sharesl

(b) a reduction of share capital-
(i) by extinguishing or reducing the liability of

any of the members on any of the shares of
the company in respect of share capital not
paid up: or

(ii; by paying off paid up share capital;

(c) the redemption of any of the company's own
shares out of capital (including the proceeds of
any fresh issue of shares, or out of unrealised
profits);

(d) a distribution of assets to members of the
company on its liquidation.

(3) This Part does not limit the application or effect
of any enactment. or any provision of a company's
articles, restricting the amounts out of which, or the cases
in which, a distribution can be made.

(4) Except as provided by subsection (5), this Part
does not limit the application or effect of any rule of law
restricting the amounts out of which, or the cases in

Interpretation
Part XVIL
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which, a distribution may be made.

(5) For the purposes of any rule of law requiring
distributions to be paid out of profits or restricting the
return of capital to members-

(a) section 492 (distributions in kind: determination
of amount) applies to determine the amount of
any distribution or return of capital consisting of
or including, or treated as arising in
consequence of the sale, transfer or other
disposition by a company of a non-cash asset;
and

(b) section 493 (distributions in kind: treatment of
unrealised profits) applies as it applies for the
purposes of this Part.

(6) In this section, a reference to a distribution is to
amounts regarded as distributions for the purposes of any
rule of law of the kind referred to in subsection (4).

Division 2-General rules for distributions

486. (l) A company may make a distribution only
out of profits available for the purpose.

(2) The profits of a company available for
distribution are-

(a) its accumulated, realised profits (so far as not
previously utilised by distribution or
capitalisation), less -

(b) its accumulated. realised losses (so far as not
previously written off in a lawfully made
reduction or reorganisation of capital).

(3) If a company contravenes subsection (1), the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.

(4) A company may not apply an unrealised profit
in paying up debentures or amounts unpaid on its issued
shares.

(5) An application of an unrealised profit in
contravention of subsection (4) is void.

487 . (1) A public company may make a distribution
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only-
(a) if the amount of its net assets is not less than the

aggregate of its called-up share capital and
undistributable reserves: and

(b) if, and to the extent that, the distribution does
not reduce the amount of those assets to less
than that aggregate.

(2) For the purpose of subsection (1), a company's
net assets are the aggregate of the company's assets less
the aggregate of its liabilities.

(3) For the purpose of subsection (1). a company's
undistributable reserves are -

(a) its share premium account:

(b) its capital redemption reserve;

(c) the amount by which its accumulated, unrealised
profits (so far as not previously utilised by
capitalisation) exceed its accumulated,
unrealised losses (so far as not previously
written otf in a reduction or reorganisation e.f
capital duly made);

(d) any other reserve that the company is prohibited
from distributing-

(i) by any enactment (other than one contained
in this Part); or

(ii) by its articles.

(4) The reference in subsection (3)(c) to
capitalisation does not include a transfer of profits of the
company to its capital redemption reserve.

(5) A public company may not include any uncalled
share capital as an asset in a financial statement that is
relevant for purposes of this section.

(6) If a company contravenes subsection (l) or (5),
the company, and each officer of the company who is in
default. commit an offence ernd on conviction are each
liable to a fine not exceeding one million shillings.

Division 3-Justification of distribution by reference to
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488.(1) Whether a distribution may be made by a
company without contravening this Part is determined by
reference to the following items as stated in the relevant
financial statements-

(a) profits, losses, assets and liabilities;

(b) provisions of a kind specified for the purposes
of this section by the regulations;

(c) share capital and reserves (including
undistributable reserves).

(2) The relevant financial statements are the
company's last annual financial statements, except that-

(a) if the distribution would be found to contravene
this Part by reference to the company's last
annual financial statements, it ,nay be justified
by reference to interim financial statements; and

(b) if the distribution is proposed to be declared
during the company's first accounting reference
period, or before any financial statements have
been circulated in respect of that period, it may
be justified by reference to initial financial
statements.

(3) The company shall ensure that the requirements
of the Fifth Schedule are complied with as and if
applicable.

(4) If the company fails to comply with any
applicable requirement of the Fifth Schedule. the relevant
financial statements may not be relied on for the purposes
of this Part and the distribution is accordingly treated as

contravening this Part.

489.(l) In determining rvhether a proposed
distribution may be made by a company in a case in
which-

(a) one or more previous distributions have been
made in pursuance of a determination made by
reference to the same relevant financial
statementsl or

(b) relevant financial assistance has been given, or

\2t3
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other relevant payments have been made, since
those financial statements were prepared.

this Part applies as if the amount of the proposed
distribution was increased by the amount of the previous
distributions, financial assistance and other payments.

(2) The financial assistance and other payments that
are relevant for the purpose of subsection ( l) are as

follows-
(a) financial assistance lawfully given by the

company out of its distributable profits;

(b) financial assistance given by the company in
contravention of section 442 or 443 in a case
where the giving of that assistance reduces the
company's net assets or increases its net
liabilities;

(c) payments made by the company in respect of the
purchase by it of shares in the company, except
a payment lawfully made otherwise than out of
distributable profits ;

(d) payments of any description specified in section
462.

(3) In this section, "financial assistance" has the
same meaning as in section 450.

(4) For the purpose of applying subsection (2)(b) in
relation to any financial assistance-

(a) "net assets" means the amount by which the
aggregate amount of the company-s assets

exceeds the aggregate amount of its liabilities;
and

(b) "net liabilities" means the amount by which the
aggregate amount of the company's liabilities
exceeds the aggregate amount of its assets,

taking the amount of the assets and liabilities to be as

stated in the company's accounting records immediately
before the financial assistance is given.

(5) For this purpose a company's liabilities include
any amount retained as reasonably necessary for the
purposes of providing for any liability-

(a) the nature of which is clearly defined; and
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(b) rvhich is either likely to be incurred or certain to
be incurred but uncertain as to amount or as to
the date on which it will arise.

Division 4-Relevant accounting matters

490. (l) If development costs are shown or included
as an asset in a company's accounting records, any
amount shown or included in respect of those costs is to be
treated fbr the purposes of section 486 as a realised loss.

(2) Subsection (t) does not apply to any part of that
amount representing an unrealised profit made on
revaluation of those costs.

(3) Subsection (l) does not apply if-
(a) there are special circumstances in the cornpany's

case justifying the directors in deciding that the
amount there mentioned is not to be treated as

required by subsection (1);

(b) it is stated in the note required by regulations in
force for the purposes of section 647 as to the
reasons for showing development costs as an
asset, that the amount is not to be so treated, and

(c) the note explains the circumstelnces relied upon
to justify the decision of the directors to that
effect.

49l.ln determining fbr the purposes of this Part
whether a company has made a profit or loss in respect of
an asset when-

(a) there is no record of the original cost of the
asset; or

(b) a record cannot be obtained without
unreasonable expense or delay.

its cost is taken to be the value ascribed to it in the
earliest available record of its value made on or
after its acquisition by the company.

Division 5-Distributions in kind

492. (l) This section applies for determining the Dtstrtbutt.trs rn

amount of a distribution consisting of or including. or 511j.,,,,,,n,,n,

treated as arising in consequence of, the sale, transfer or oramount
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other disposition by a company of a non-cash asset if-
(a) at the time of the distribution, the company has

profits available for distribution; and

(b) assuming the amount of the distribution were to
be determined in accordance with this section,
the company could make the distribution
without contravening this Part.

(2) The amount of the distribution, or the relevant
part of it, is taken to be-

(a) if the amount or value of the consideration for
the disposal is not less than the book value of
the asset-nil; and

(b) in any other case-the amount by which the
book value of the asset exceeds the amount or
value of any consideration for the disposal.

(3) For the purposes of subsection (lXa), the profits
of a company available for distribution are treated as

increased by the amount if any by which the amount or
value of any consideration for the disposition exceeds the
book value of the asset.

(4) In this section "book value", in relation to an
asset, means-

(a) the value stated in the relevant accounting
records; or

(b) if no such value is stated in those records-nil.

493.(1) This section applies if-
(a) a company makes a distribution consisting of or

including, or treated as arising in consequence
of, the sale, transfer or other disposition by the
company of a non-cash asset; and

(b) any part of the amount at which that asset is
stated in the relevant accounts represents an
unrealised profit.

(2) For the purpose of this Part, the profit is treated
as a realised profit-

(a) for the purpose of determining the lawfulness of
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the distribution in accordance with this Part
(whether before or after the distribution takes
place); and

(b) in relation to anything done with a view to or in
connection with the making of the distribution,
for the purpose of the application of any
provision of the regulations (if any) under which
only realised profits are to be included in, or
transferred to, the profit and loss account.

(b) if the regulations make provision in relation to
the making of distributions-for the purpose of
the application of any provision of the
regulations under which only realised profits are
to be included in, or transferred to, the profit and
loss account.

Division 6-Supplementary provision

494. (1) This section applies to a distribution, or
part of a distribution, that is made by a company to one of
its members in contravention of this Part.

(2) If, at the time of the distribution, the member
knew or had reasonable grounds for believing that a
distribution to which this section applies was made in
contravention of this Part, the member is liable-

(b)

(3)
imposed
company
that was

(4)

(a)

to repay to the company the amount of the
distribution or the relevant part of it; or

in the case of a distribution made otherwise than
in cash, to pay the company an amount equal to
the value of the distribution or part at that time.

Subsection (2) does not affect any obligation
apart from this section on a member of a
to repay a distribution or part of a distribution

unlawfully made to the member.

This section does not apply in relation to-
financial assistance given by a company in
contravention of-
(i) section 441 (assistance by public company

for acquisition of shares in its private
holding company); or

(ii) section 442 (assistance for acquisition of

Consequences
of unlarvful
dlstrrbutron.

(a)
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shares in public company); or

(b) a payment made by a company in respect of the
redemption or purchase by the company of
shares in itself.

PART XVII-CERTIFICATION AND TRANSFER
OF SECURITIES

Division l-Certification and transfer of securities:
general

495. A certificate under the common seal of the
company specifying any shares held by a member is, in
the absence of proof to the contrary, evidence of the
member's title to the shares.

496.(1) A company shall. within two months after
the allotment of any of its shares, debentures or debenture
stock, complete and have ready for delivery-

(a) the certificates of the shares allotted;

(b) the debentures allotted; or

(c) the certificates of the debenture stock allotted.

(2) Subsection (1) does not apply if the conditions
of issue of the shares, debentures or debenture stock
provide otherwise.

(3) If a company fails to comply with subsection
(1), the company. and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to complete and have ready for delivery
the documents to which subsection (1) applies, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence.

497 . (l) A company may register a transfer of
shares in or debentures of the company only if a proper
document of transfer has been delivered to it.

(2) Except as provided by subsection (3), a
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purported registration of a transfer of shares or debentures
in contravention of subsection (l) is void.

(3) Subsection (1) does not affect a power of the
company to register as a shareholder or debenture holder a
person to whom the right to any shares in or debentures of
the company has been transmitted by operation of law.

498. (l) As soon as practicable (and in any case not
later than two months) after the date on which a transfer of
a company's shares or debentures is lodged with it, the
company shall either-

(a) register the transfer: or

(b) if it refuses to register the transfer, give the
transf-eree a notice of the refusal, together with a

statement specifying the reasons for the refusal.

(2) If the company refuses to register the transfer, it
shall provide the transferee with such further information
about the reasons for the refusal as the transferee may
reasonably request.

(3) The information required to be provided under
subsection (2) does not include copies of minutes of
meetings of directors.

(4) This section does not apply in relation to the
transmission of shares or debentures by operation of law.

(5) If a company fails to comply with a requirement
of this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) If. after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding fifty thousand shillings for each such
offence

499.(1) On the application of the transferor of any
share or interest in a company, the company shall enter in
its register of members the name of the transferee in the

Procedure on
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same manner and subject to the same conditions as if the
application for the entry were made by the transferee.

(2) A company that, without lawful justification,
fails to comply with subsection (1) is liable to pay
damages to the applicant.

500. A document of transfer of the share or other
interest of a deceased member of a company-

(a) can be made by the deceased member's executor
or administrator even though the executor or
administrator is not a member of the company;
and

(b) is as effective as if the executor or administrator
had been such a member at the time of the
execution of the document.

501. (l ) If a document produced to a company is by
law sufficient evidence ofthe grant of-

(a) probate of the will of a deceased person;

(b) letters of administration of the estate of a

deceased person; or

(c) confirmation as executor of a deceased person,
the company is obliged to accept the document
as sufficient evidence ofthe grant.

(2) A company that refuses to comply with
subsection (l) is liable to pay damages to any person who
sustains loss in consequence ofthe refusal.

502.(1) A certificate issued by a company in
relation to a transfer of shares in, or of debentures of, the
company is to be taken to be a representation by the
company to any person acting on the faith of the
certificate that there have been produced to the company
such documents as on their face show title to the shares or
debentures in the transferor named in the certificate.

(2) The certificate is not in itself a representation
that the transferor has any title to the shares or debentures.

(3) If a person acts on the faith of a false certificate
issued by a company made negligently, the company is
liable to pay damages to the person as if the certificate had
been made fraudulently.

(4) For the purposes of this section-
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(a) a certificate issued by a company in relation to a
transfer is treated as having been made by the
company if the certificate is signed by a person
authorised to certify transfers on the company's
behalf or by an officer or employee either of the
company or of a body corporate so authorisedl
and

(b) a certificate is treated as signed by a person if-
(i) it purports to be authenticated by the

person's signature or initials (whether
handwritten or not); and

(ii) it is not established that the signature or
initials was or were placed there by
someone other than that person, or a person
authorised to use that person's signature or
initials. fbr the purpose of certifying
transfers on the company's behalf.

503. (1) A company shall, within two months after
the date on 'uvhich a transfer of any of its shares,
debentures or debenture stock is lodged with the company,
complete and have ready fbr delivery-

(a) the certificates of the shares transferred;

(b) the debentures transf'erred; or

(c) the certificates of the debenture stock
transferred.

(2) For the purpose of subsection (l). "transfer"
does not include a transfer that the company is for any
reason entitled to refuse to register and does not register.

(3) Subsection (1) does not apply if the conditions
of issue of the shares, debentures or debenture stock
provide otherwise.

(4) If a company fails to comply with subsection
(l), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to complete and have ready for delivery
the documents referred to in subsection (1), the company,
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and each officer of the company who is in default,
commits a further offence on each day on which the
failure continues and on conviction are each liable to a

fine not exceeding fifty thousand shillings for each such
offence.

504. (1) Irrespective of whether a company limited
by shares purports to be authorised by its articles to issue
with respect to any fully paid shares a share warrant
stating that the bearer of the share warrant is entitled to the
shares specified in it, the company may no longer issue
such share warrants after the commencement of this
section.

(2) A share warrant issued in contravention of
subsection (l) is void.

505.(1) If a company is failing to comply with
section 496(1), any person claiming to be affected by the
failure may serve on the company a notice requiring it to
rectify the failure without delay and in any case within ten
days after the service of the notice.

(2) If a company that is served with a notice served
under subsection (1) fails to comply with the notice within
ten days after the date of service, the person who served
the notice may apply to the Court for an order under
subsection (4).

(3) The company is entitled to be served with a

copy of the application and to be heard at the hearing of
the application by the Court.

(4) On the hearing of an application under
subsection (2) and on being satisfied as to the company's
failure to comply, the Court may make an order directing
the company, and any of its officers, to rectify the failure
within such period, or before such date, as may be

specified in the order.

(5) Such an order may provide that all costs of, and
incidental to, the application are to be borne by the
company or by a specified officer of the company who
was, in the opinion of the Court, responsible for the
failure.'

Division 2-Evidencing and transfer of title to
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securities without written instrument

506.(l) Regulations may be made for the purpose
of this Division to enable title to securities to be evidenced
and transferred without a written document.

(2) In particular, those regulations may-
(a) prescribe procedures for recording and

transferring title to securities; and

(b) regulate those procedures and the persons
responsible for or involved in their operation.

(3) Any such regulations are invalid to the extent
that they do not contain such safeguards as may be
necessary -

(a) for the protection of investors; and

(b) for ensuring that competition is not restricted,
distorted or prevented.

(4) Any such regulations may, for the purpose of
enabling or facilitating the operation of the procedures
referred to in subsection (2Xa), prescribe the rights and
obligations of persons in relation to securities dealt with
under the procedures.

(5) Any such regulations may also-
(a) include provisions for the purpose of giving

effect to-
(i) the transmission of title to securities by

operation of law:

(ii) any restriction on the transfer of title to
securities arising under the provisions of
any enactment or document, Court order or
agreement; and

(iii) any power conferred by any such provision
on a person to deal with securities on
behalf of the person entitled; and

(b) make provision with respect to the persons
responsible for the operation of the procedures
prescribed by the regulations-

(i) as to the consequences of their insolvency
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or incapacity; or

(ii) as to the transfer from them to other
persons of their functions in relation to
those procedures.

507.(1) Regulations made for the purpose of this
Division may-

(a) enable the members of a company or of any
designated class of companies to adopt, by
ordinary resolution. arrangements under which
title to securities is required to be evidenced or
transferred or both without a written document;
or

(b) require companies, or any designated class of
companies, to adopt such arrangements.

(2) Any such regulations may apply-
(a) in respect of all securities issued by a company;

or

(b) in respect of all securities of a specified
description.

(3) The Cabinet Secretary shall ensure that any such
regulations do not provide-

(a) that persons who, but for the arrangements
would be entitled to have their names entered in
the company's register of members, cease to be
so entitled; or

(b) that persons who, but for the arrangements
would be entitled to exercise any rights in
respect of the securities, continue to be able
effectively to control the exercise of those
rights.

(4) Any such regulations may -
(a) prohibit the issue of any certificate by the

company in respect of the issue or transfer of
securitiesl

(b) require the provision by the company to holders
of securities of statements at specified intervals
or on specified occasions of the securities held
in their namet and

(c) provide for matters of which any such certificate
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or statement is, or is not, evidence.

(5) In this sectitln-
(a) a reference to a designated class of companies is

to a class designated in the regulations or by
order under section 508; and

(b) "specified" means specified in the regulations.

508. (1) The Cabinet Secretary may, by order-
(a) designate classes of companies for the purposes

of section 507;

(b) provide that, in relation to securities of a

specified description -
(i) in a designated class of companies: or

(ii) in a specified company or class of
companies, specified provisions of those
regulations either do not apply or apply
subject to specified modifications.

(2) In subsection (1). "specified" means specified in
the order.

509. Regulations purporting to be made under
sections 506 or 507, and an order purporting to be made
under section 508, are invalid unless the Cabinet Secretary
has previously carried out such consultation as in the
Cabinet Secretary's opinion are appropriate.

PART XIX-PUBLIC OFFERS OF SECURITIES BY
COMPANIES

510. (1) For the purposes of this Part, an offer to the
public includes an offer to any section of the public.
however selected.

(2) An offer is not regarded as an offer to the public
if it can properly be regarded as -

(a) not being likely to result, directly or indirectly,
in securities of the company becoming available
to persons other than those receiving the offer; or

(b) otherwise being a private concern of the person
receiving it and the person making it.

(3) An offer is to be regarded, unless the contrary is

l2?.5
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proved, as being a private concern of the person receiving
it and the person making it if-

(a) it is made to a persoll already connected with the
company and, if it is made on terms allowing
that person to renounce the person's rights, the
rights may be renounced only in favour of
another person already connected with the
company; or

(b) it is an off'er to subscribe for securities to be held
under the share scheme of an employee and. if it
is made on terms allowing that person to
renounce the person's rights. the rights may be
renounced only in favour of-
(i) another person entitled to hold securities

under the scheme: or

(ii) a person already connected with the
company.

(4) For the purposes of this section, "person already
connected with the company" means-

(a) an existing member or employee of the
company;

(b) a member of the family of a person who is or
was a member or employee of the company;

(c) the widow or widower of a person who was a
member or employee of the company;

(d) an existing debenture holder of the company; or

(e) a trustee of a trust of which the principal
beneficiary is a person referred to in paragraphs
(a) to (d).

(5) For the purposes of subsection (4Xb), a person is
a member of the family of another person if the person is
the other person's spouse, child or step-child or a
descendant of any of any such child or step-child.

511.(1) A private company limited by shares or a
company limited by guarantee may not-

(a) offer to the public any securities of the company;
or
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(b) allot or agree to allot any securities of the
company with a view to their being offered to
the public.

(2) Unless the contrary is proved, an allotment or
agreement to allot securities is presumed to be made with a

view to their being offered to the public if an offer of the
securities, or any of them, to the public is made -

(a) within six months after the allotment or
agreement to allot; or

(b) before the receipt by the company of the whole
of the consideration to be received by it in
respect of the securities.

(3) A company does not contravene this section if-
(a) it acts in good faith under arrangements under

which it is to be converted into a public company
before the securities are allotted; or

(b) as part of the terms of the offer, it undertakes to
convert itself into a public company within a
specified period and that undertaking is
complied with.

(4) The specified period for the purposes of
subsection (3Xb) is a period ending not later than six
months after the day on which the offer is made or, in the
case of an offer made on different days, first made.

512. (l) If a member or creditor of a company, or
the Attorney General, alleges that a company is proposing
to act in contravention of section 5l I , the member, creditor
or Attorney General may apply to the Court for an order
under this section.

(2) If, on the hearing of an application under
subsection (l). the Court is satisfied that the company
concerned is proposing to act in contravention of section
5l 1, it shall make an order restraining the company from
contravening that section.

513. (1) If a member or creditor of a company, or
the Attorney General, alleges that a company is
contravening, or has contravened, section 51 I , the
member, creditor or Attorney General may apply to the
Court for an order under this section.

(2) A person is eligible to make an application under

t22l
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subsection ( I ) as a member of the company only if the
person-

(a) was a member of the company when the offer
constituting the contravention was made or, if that offer
was made over a period, at any time during that period: or

(b) became a member as a result of that offer.

(3) A person is eligible to make an application under
subsection ( I ) as a creditor of the company only if the
person was a creditor of the company at the time when the
offer constitutin-q the contravention rvas made or, if that
offer was made over a period, at any time during that
period.

(4) If, on the hearing of an application under
subsection (l), the Court is satisfied that the company
concerned has acted in contravention of section 5l l. it
shall make an order requiring the company to convert itself
into a public company and to apply to the Registrar for
registration of the conversion, unless it appears to the
Court-

(a) that the company does not meet the requirements
for conversion into a public company; and

(b) that it is impractical or undesirable to require it
to take steps to do so.

(5) If it does not make an order under subsection (4),
the Court may make either or both of the following:

(a) a remedial order under section 5 l4;
(b) an order for the compulsory liquidation of the

company.

514. ( 1 ) An order is a remedial order for the purpose
of this section if it is made in order to place a person
affected by a contravention of section 5l I in the position
in lvhich the person rvould have been in had the
contravention not occurred.

(2) If ii private cornpany has-
(a) allotted securities as a result of an offer to the

public; or

(b) allotted or agreed to allot securities with a view
to their bein-e offered to the public.

a remedial order nray require any person knowingly
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I
I

,
I

concerned in the contravention of section 5 I I to offer to
purchase any of those securities at such price and on such
other terms as the Court considers appropriate.

(3) A remedial order may be made-
(a) against any person knowingly concerned in the

contravention, whether or not an officer of the
company concerned:

(b) irrespective of anything in that company's
constitution that includes, for this purpose, the
terms on which any securities of the company
are allotted or held; and

(c) whether or not the holder of the securities
subject to the order is the person to whom that
company allotted or agreed to allot them.

(5) If a remedial order is made against the cornpany
itself, the Court may make such order reducing the
company's capital as appears to it to be appropliate.

(6) Subsections (2) to (5) do not limit in any rvay the
Court's power to make a remedial order.

515. Nothing in this Part affects the validity of an
allotment or sale of securities or of an agreement to allot or
sell securities.

516. ( 1) A company that is a public company shall
not conduct business or exercise a borrowing power unless
the Registrar has issued it with a trading certificate under
this section.

(2) On receiving an application made by a public
company under section 517, the Registrar shall issue a
trading certificate to the company if satisfied that the
nominal value of the allotted share capital of the company
is not less than the authorised minimum.

(3) For the purpose of subsection (2), a share
allotted under a share scheme of an employee can be taken
into account only if it is paid up to-

(a) at least one-quarter of the nominal value of the
share: and

(b) the whole of any premium on the share.

(4) A trading certificate has effect from the date on
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which it is issued and is conclusive evidence that the
company is entitled to do business and exercise any
borrowing powers.

5f7.(1) A public company that wishes to obtain a
trading certificate shall make an application in writing to
the Registrar.

(2) The Registrar shall refuse such an application if
it does not-

(a) state that the nominal value of the company
allotted share capital of the company is not less
than the authorised minimum:

(b) specify the amount. or estimated amount, of the
preliminary expenses of the company; and

(c) specify any amount or benefit paid or given, or
intended to be paid or given. to any promoter of
the company, and the consideration for the
payment or benefit.

518.For the purposes of sections 516 and 517, the
authorised minimum is six million seven hundred and fifty
thousand shillings.

519. (l) If a company does business or exercises any
borrowing powers in contravention of section 516, the
company, and each offlcer of the company lvho is in
default. commit an offence and on conviction are each
liable to fine not exceeding one million shillings.

(2) A contravention of section 516 does not affect
the validity of a transaction entered into by the company,
but if a company-

(a) enters into a transaction in contravention of that
sectionl and

(b) fails to comply with its obligations in connection
with the transaction within twenty-one days from
being called on to do so, the directors of the
company are jointly and severally liable to
indemnily any other party to the transaction in
respect of any loss or damage suffered by that
party because of the company's failure to
comply with those obligations.
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PART XX -REDEEMABLE SHARES

520.(1) A limited company having a share capital
may issue redeemable share that are to be redeemed, or are
liable to be redeemed, at the option of the company or the
shareholder.

(2) The articles of a private limited company may
exclude or restrict the issue of redeemable shares.

(3) A public limited company may issue redeemable
shares only if it is authorised to do so by its articles.

(4) A company may issue redeemable shares only if
there are no issued shares of the company that are not
redeemable.

52f .(l) The directors of a limited company may
determine the tenns, conditions and manner of redemption
of shares if they are authorised to do so-

(a) by the company's articles; or

(b) by a resolution of the company.

(2) A resolution under subsection (1Xb) may be an

ordinary resolution, even if it amends the company's
articles.

(3) If the directors are authorised under subsection
(l) to determine the terms. conditions and manner of
redemption of shares-

(a) the directors shall do so before the shares are
allotted; and

(b) any obligation of the company to state in a

statement of capital the rights attached to the
shares extends to the terms. conditions and
manner of redemption.

522. (l) Redeemable shares in a limited company
can be redeemed only if they are fully paid.

(2) The terms of redemption of shares in a limited
company may provide that the amount payable on
redemption can, by agreement between the company and
the holder of the shares, be paid on a date later than the
redemption date.
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523.(l) Redeemable shares of a limited company
can be redeemed only out of-

(a) distributable profits of the company: or
(b) the proceeds of a fresh issue of shares made for

the purposes of the redemption.

(2) Subject to subsection (3), any premium payable
on redemption of shares in a limited company is payable
out of distributable profits of the company.

(3) If the redeemable shares were issued at a
premium, any premium payable on their redemption can be
paid out of the proceeds of a fresh issue of shares made for
the purposes of the redemption, up to an amount equal
to-

(a) the aggregate of the premiums received by the
company on the issue of the shares redeemed; or

(b) the current amount of the share premiunr account
of the company including any sum transferred to
that account in respect of premiums on the new
shares, whichever is the less.

(4) The amount of the share premium account of the
company is reduced by an amount equal to, or amounts
equal to the aggregate amounts equal to, the amount of any
premium payable under subsection (2).

524.If shares in a limited company are redeemed-

(a) the shares are cancelled by operation of this
section: and

(b) the amount of the issued share capital of the
company is diminished by the nominal value of
the shares redeemed.

525. ( 1) Within one month after a company has
redeemed any redeemable shares, the company shall lodge
with the Registrar for registration a notice specifying the
shares that have been redeemed.

(2) The company shall attach to, or enclose with, the
notice a statement of capital that complies with subsection
(3).

(3) A statement of capital complies with this
subsection if it states with respect to the share capital of
the company immediately tbllowing the redemption-
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(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares,

(c) for each class of shares-

(i) the particulars of the rights attached to the shares
prescribed by the regulations for the purposes of
this subsection:

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount paid up and the amount (if any)
unpaid on each share, whether on account of the
nominal value of the share or in the form of a

premium.

(4) If a company fails to comply with a requirement
of this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(5) If, after the company or an officer of the
company is convicted of an offence under subsection (4),
the company continues to fail to comply with the relevant
requirement. the company, and each officer of the
company who is in default, commit an offence on each day
on which the offence continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

PART XXI_TREASURY SHARES

526. (l) This section applies to a purchase or rre.surv

acquisition of shares by a limiied company of its own shares

shares in accordance with this Act and-
(a) the purchase or acquisition is made out of

distributable profits; and

(b) the shares are qualifying shares.

(2) Shares are qualifying shares for the purpose of
subsection (l) if they-

(a) are included in the official list in accordance
with the provisions of the Capital Markets Act;

Cap .1tl5A
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or

(b) are traded on a regulated market.

(3) When this section applies, the company
concerned may-

(a) hold the shares, or any of them: or

(b) deal with any of them. at any time, in accordance
with section 529 or 530.

(4) If shares are held by the company as treasury
shares, the company shall enter itself in its register of
members as the member holding the shares.

(5) In this Act, references to a company holding
shares as treasury shares are to the company holding shares
that-

(a) were, or are treated as having been, purchased or
acquired by it in circumstances in which this
section applies; and

(b) have been held by the company continuously
since they were so purchased or acquired, or
treated as purchased or acquired.

527.(1) If a company has shares of only one class, rreasurv

the company shall 
"nrri. 

that the aggregate nominal value :Lli;,,,"
of shares held as treasury shares does not at any time holdrngs

exceed ten per cent of the nominal value of the issued
share capital of the company at that time.

(2) If the share capital of a company is divided into
shares of different classes, the company shall ensure that
the aggregate nominal value of the shares of any class held
as treasury shares does not at any time exceed ten per cent
of the nominal value of the issued share capital of the
shares of that class at that time.

(3) A company that has, as a result of having failed
to comply with subsection (l) or (2). excess shares shall
dispose of, or cancel, those shares in accordance with
section 529 or 530 before the end of twelve months from
and including the date on which the failure first occurs.

(4) For the purpose of subsection (3), excess shares
are such number of the shares held by the company as

treasury shares at the relevant time as resulted in the limit
being exceeded.
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(5) If a company purchases qualifying shares out of
distributable profits as referred to in section 526 and,
because of the purchase, the company would fail to
comply with subsection (l) or (2), the purchase is not void
because of section 424.

528. (l) This section applies to a company that holds
shares as treasury shares.

(2) 'fhe company may not exercise any right in
respect of the treasury shares, including any right to attend
or vote at company meetings.

(3) Any purported exercise of such a right is void.

(4) No dividend can be paid, and no other
distribution (whether in cash or otherwise) of the
company's assets (including any distribution of assets to
members on a liquidation) can be made to the company, in
respect of the treasury shares.

(5) Nothing in this section prevents-

(a) an allotment of shares as fully paid bonus shares
in respect of the treasury shares; or

(b) if the treasury shares are redeemable shares-the
payment of an amount payable on the
redemption of the shares.

(6) In circumstances in which section 526(l)
applies, shares allotted as fully paid bonus shares in
respect of the treasury shares are to be treated as if
purchased by the company at the time they were allotted.

529.(l) A company that holds shares as treasury
shares may. at any lime-

(a) sell the shares, or any of them, for a cash
consideration: or

(2)
means-

transfer the shares, or any of them, for the
purposes of or in accordance with an employees'
share scheme.

In subsection ( I Xa), "cash consideration"
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(b) a cheque received by the company in good faith
that the directors have no reason for suspecting
will not be paid;

(c) a release of a liability of the company for a
liquidated sum;

(d) an undertaking to pay cash to the company on or
before a date that is no more than ninety days
after the date on which the company agrees to
sell the shares: or

(e) payment by any other means giving rise to a

present or future entitlement of the company. or
a person acting on the company's behalf, to a

payment, or credit equivalent to payment. in
cash.

(3) For purposes of subsection (2), "cash" includes
foreign currency.

(4) A company that receives a notice under section
6ll that a person wishes to acquire shares held by the
company as treasury shares shall not sell or transf'er the
shares to any other person.

(5) If a company contravenes subsection (4), the
company, and each offlcer of the company who is in
default. commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

530.(l) Within one month after shares held by a

company as treasury shares-

(a) are sold; or

(b) are transferred for the purposes of an employees'
share scheme, the company shall lodge with the
Registrar for registration a return that complies
with subsection (2).

(2) A return complies with this subsection if it states
with respect to shares of each class disposed of-

(a) the number and nominal value of the shares; and

(b) the date on which they were disposed of.

Treasury
sha res,

nottcc of
drsposal
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(3) Particulars of shares disposed of on different
dates can be included in a single return.

531.(1) A company that holds shares may at any
time cancel all or any of the shares.

(2) As soon as shares held by a company as treasury
shares cease to be qualifying shares, the company shall
cancel them.

(3) For purpose of subsection (2), shares do not
cease to be qualifying shares only because trading in them
is suspended in accordance lvith the rules of the approved
securities exchange on which they are traded.

(4) On the cancellation by a company of share held
as treasury shares, the amount of the company's share
capital is reduced by the nominal amount of the cancelled
shares.

(5) The directors of the company may take such
measures as are required to enable the company to cancel
its shares under this section without complying with Part
XVI.

532. (l) Within one month after shares held by a

company as treasury shares are cancelled, the company
shall lod-qe with the Registrar for registration a return that
specifies in relation to shares of each class cancelled-

(a) the number and nominal value of the shares; and

(b) the date on which they were cancelled.

(2) Subsection (l) does not apply to shares
cancelled immediately after they are acquired
company.

(3) Particulars of shares cancelled on different dates
can be included in a single return.

(4) The company shall attach to, or enclose with, the
return by a statement of capital that complies with
subsection (6).

(5) A statement of capital complies with this
subsection if it states with respect to the company's share
capital immediately following the cancellation-

(a) the total number of shares of the company;

t231
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(b) the aggregate nominal value of those shares;

(c) for each class of shares-

(i) the particulars prescribed by the regulations
of the rights attached to the shares,

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of
that class; and

(d) the amount paid up and the amount (if any)
unpaid on each share, whether on account of the
nominal value of the share or in the form of a
premium.

533.(l) This section applies when shares held by a
company as treasury shares are sold.

(2) If the proceeds of the sale are equal to or less
than the purchase price paid by the company for the shares,
the proceeds are, for the purposes of Part XVII, taken to be
a realised profit of the company.

(3) If the proceeds of the sale exceed the purchase
price paid by the company-

(a) an amount equal to the purchase price paid is
taken to be a realised profit of the company for
the purposes of Part XVII; and

(b) the company shall transfer the excess to its share
premium account.

(4) For the purposes of this section-

(a) the purchase price paid by the company is to be
determined by the application of a weighted
average price method; and

(b) if the shares were allotted to the company as

fully paid bonus shares-purchase price paid for
them is nil.

534. (l) If a company that holds or held shares as

treasury shares fails to comply with a requirement of this
Part, the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

Treatment
of proceeds
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treasury
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(2) If, after the company or an officer of the
company is convicted of an offence under subsection (2),
the company continues to fail to comply with the relevant
requirement. the company, and each officer of the
company who is in default, commit an offence on each day
on which the offence continues and on conviction are each
liable to a fine not exceeding fifty thousand shillings for
each such offence.

PART XXII_INFORMATION ABOUT INTERESTS
IN A PUBLIC COMPANY'S SHARES

Division I -Introductory provision

535. (l) This Part applies only to public companies.

(2) This Part applies to the issued shares of a public
company, or the issued shares of a class shares of a public
company, that confer rights to vote in all circumstances at
general meetings of the company (including shares held as

treasury shares).

(3) The temporary suspension of voting rights in
respect of particular shares does not affect the application
of this Part in relation to interests in those or any other
shares.

Division 2-Power of public company to require
persons to provide information about their interests in
the company's shares

536.(l) A public company may give notice under
this section to any person whom the company knows or
reasonably believes-

(a) holds an interest in the company's shares; or

(b) to have held such an interest at any time during
the three years immediately preceding the date
on which the notice is issued.

(2) The notice may require the person-

(a) to confirm that fact, or to state whether or not it
is the case; and

(b) if the person holds, or has during that time held,
any such interest, to give such further
information as may be required by subsections
(3) to (7).
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(3) The notice may require the person to whom it is
addressed to give information about the person's own
present or past interest in the company's shares held by the
person at any time during the three year period referred to
in subsection (l Xb).

(4) The notice may require the person to whom it is
addressed if-

(a) the person's interest is a present interest and
another interest in the shares subsistsl or

(b) another interest in the shares subsisted during
that three year period at a time when the person's
interest subsisted; to give, so far as lies within
the person's knowledge, such information about
that other interest as may be required by the
notice.

(5) The information referred to in subsections (3)
and (4) includes-

(a) the identity of persons who hold interests in the
relevant shares; and

(b) whether persons who hold interests in the same
shares are or were parties to-
(i) an agreement to which section 568 applies;

or

(ii) an agreement or arrangement relating to the
exercise of any rights conferred by holding
the shares.

(6) The notice may require the person to whom it is
addressed, if the person's interest is a past interest, to give
(so far as it is within the person's knowledge) information
about the identity of the person who became the holder of
that interest when the person ceased to hold it.

(7) The person to whom a notice is given under this
section shall provide the required information within such
reasonable period (being not less than seven days) as may
be specified in the notice.

s37. (l) rf-
(a) a notice under section 536 is served by a

company on a person who holds or held interests
in shares of the company; and
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(b) the person fails to give the company the
information required by the notice within the
period specified in it, the company may apply to
the Court for an order directing that the relevant
shares be subject to restrictions.

(2) However, if the Court is satisfied that such an
order may unfairly affect the rights of third parties in
respect of the shares, it may, for the purpose of protecting
those rights and subject to such terms as it considers
appropriate, direct that such acts by such persons or
descriptions of persons, and for such purposes, as may be
specified in the order do not constitute a breach of the
restrictions.

(3) On the hearing of an application made under this
section, the Court may make an interim order. Any such
order may be made unconditionally or on such terms as the
Court considers appropriate.

(4) Division 3 makes further provision about orders
under this section.

538. (1) A person who-
(a) fails to comply with a notice under section 536;

or

(b) in purported compliance with such a notice-
(i) makes a statement that the person knows to

be false in a material particular; or

(ii) recklessly makes a statement that is false in
a material particular, commits an offence.

(2) In proceedings for an offence under subsection
(1)(a), it is a defence for the defendant to establish that the
requirement to give information was frivolous or
vexatious.

(3) A person found guilty of an offence under this
section is liable on conviction to a fine not exceeding five
hundred thousand shillings.

539. (1) A person is not obliged to comply with a
notice given under section 536 if the person is for the time
being exempted by the Cabinet Secretary from the
operation of that section.
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(2) The Cabinet Secretary may grant any such
exemption only if-

(a) the person has consulted the Central Bank of
Kenya; and

(b) the Cabinet Secretary is satisfied that, having
regard to any undertaking given by the person
with respect to any interest held, or to be held,
by the person in any particular shares, there are
special reasons why the person should not be
subject to the obligations imposed by that
section.

Division 3-Orders imposing restrictions on
shares

540. (1) The effect of an order under section 549
that shares are subject to restrictions is as follows-

(a) a transfer of the shares is void;

(b) no voting rights are exercisable in respect of the
shares;

(c) no further shares may be issued in right of the
shares or in accordance with an offer made to
their holder;

(d) except in a liquidation, no payment may be made
of sums due from the company on the shares,
whether in respect of capital or otherwise.

(2) If shares are subject to the restriction in
subsection (1)(a), an agreement to transfer the shares is
void.

(3) Subsection (2) does not apply to an agreement to
transfer the shares on the making of an order under section
543 made under subsection (3Xb) of that section.

(4) If shares are subject to the restriction in
subsection (1)(c) or (d), an agreement to transfer any right
to be issued with other shares in right of those shares, or to
receive any payment on them (otherwise than in a
liquidation), is void.

(5) Subsection (4) does not apply to an agreement to
transfer any such right on the making of an order under
section 543 made under subsection (3Xb) of that section.
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This section is subject-

to any directions given under section 531(2) or
542(3); and

(b) in the case of an interim order made under
section 537(3)-to the terms of the order.

541. (1) This section applies if shares are subject to
restrictions imposed by an order under section 537.

(2) A person who-
(a) exercises or purports to exercise a right-

(i) to dispose of shares that to the person's
knowledge, are for the time being subject to
restrictions; or

(ii) to dispose of a right to be issued with any
such shares;

(b) votes in respect of any such shares (whether as

holder or proxy), or appoints a proxy to vote in
respect of them;

(c) being the holder of any such shares, fails to
notify that they are subject to those restrictions a
person whom the person does not know to be
aware of that fact but does know to be entitled
(apart from the restrictions) to vote in respect of
those shares (whether as holder or as proxy); or

(d) being the holder of any such shares, or being
entitled to a right to be issued with other shares
in right of them, or to receive any payment on
them (otherwise than in a liquidation), enters
into an agreement that is void under section
s40(2) or (3).

(3) If shares of a company are issued in
contravention of the restrictions, the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(4) This section is subject-

(a) to any directions given under section 537(2),542
or 543; and

(6)

(a)
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(b) in the case of an interim order made under
section 537(3)-to the terms of the order.

542. (l) If an order of the Court directs shares to be
subject to restrictions, the company or any person
aggrieved may make an application to the Court on the
ground that the order unfairly affects the rights of third
persons in relation to the shares.

(2) On the hearing of an application made under
subsection (1), the Court may, if satisfied that the
application is substantiated, make a further order directing
that such acts by such persons or classes of persons, and
for such purposes, as may be set out in the order do not
constitute a breach of the restrictions.

(3) The Court may make such an order subject to
such terms as it considers appropriate.

543. (l) An application may be made to the Court
for an order directing that the shares are to cease to be
subject to restrictions.

(2) An application for an order under this section
may be made by the company or by any person aggrieved.

(3) The Court may make an order under this section
only if-

(a) it is satisfied that the relevant facts about the
shares have been disclosed to the company and
no unfair advantage has accrued to any person as

a result of the earlier failure to make that
disclosure; or

(b) the shares are to be transferred for valuable
consideration and the Court approves the
transfer.

(4) An order under this section made because of
subsection (3)(b) may continue (wholly or partially) the
restrictions referred to in section 5a0(1)(c) and (d) so far as

they relate to a right acquired or offer made before the
transfer.

(5) If any restrictions continue in force under
subsection (4)-

(a) an application may be made under this section
for an order directing that the shares are to cease
to be subject to those restrictions; and

Relaxation
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(b) subsection (3) does not apply in relation to the
making of such an order.

544. (1) The Court may order that the shares subject
to restrictions be sold, subject to the Court's approval as to
the sale.

(2) An application for an order under subsection (1)
may only be made by the company.

(3) If the Court has made an order under this
section, it may make such further order relating to the sale
or transfer of the shares as it considers appropriate.

(4) An application for an order under subsection (3)
may be made-

(a) by the company;

(b) by the person appointed by or in accordance with
the order to carry out the sale; or

(c) by any person who holds an interest in the
shares.

(5) In making an order under subsection (1) or
(3),the Court may also make an order that the applicant's
costs be paid from the proceeds of sale.

545. (1) If shares are sold in accordance with an
order of the Court under section 544, the seller shall pay
the proceeds of the sale, less the costs of the sale, into
court for the benefit of the persons who hold beneficial
interests in the shares.

(2) A person who holds a beneficial interest in the
shares may apply to the Court for the whole or part of
those proceeds to be paid to the person.

(3) On the hearing of such an application, the Court
shall, subject to subsection (4), make an order directing
that the applicant be paid-

(a) the whole of the proceeds of sale together with
any interest on them; or

(b) if another person had a beneficial interest in the
shares at the time of their sale-the proportion of
the proceeds calculated in accordance with the
following formula-
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AIPP= TV

TV

where-

"PP" represents the proportion of the proceeds to be
paid;

"TV" represents the total value of the shares;

"AI" represents the value of the applicant's interest in
the shares.

(4) If the Court has made an order under section
544(5) directing that the costs of an applicant under that
section are to be paid from the proceeds of sale, the
applicant is entitled to payment of the applicant's costs
from those proceeds before any person who holds an
interest in the shares receives any part ofthose proceeds.

Division 4-Power of members to require company to
exercise its powers under Division 2

546. (1) The members of a company may require it
to exercise its powers under section 536.

(2) A company shall comply with such a

requirement once it has received requests (to the same
effect) from members of the company holding at least ten
percent of such of the paid-up capital of the company as

confer a right to vote at general meetings of the company
(excluding the voting rights attached to shares of the
company held as treasury shares).

(3) A request for the purposes of subsection (1) may
be in hard copy form or in electronic form, but shall-

(a) state that the company is requested to exercise its
powers under section 536;

(b) specify the manner in which the company is
requested to act;

(c) specify reasonable grounds for requiring the
company to exercise those powers in that
manner; and

(d) be authenticated by the person or persons
making it.
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547. (l) A company that is required under section
546 to exercise its powers under section 780 shall exercise
those powers in the manner specified in the requests.

(2) If the company fails to comply with subsection
(1), the company, and each officer of the company who is
in default, commits an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

548. (1) On the conclusion of an investigation
carried out by a company in accordance with a requirement
made under section 546, the company shall prepare a
report of the information obtained as a result of the
investigation.

(2) The company shall ensure that the report is made
available for inspection within a reasonable period (being
not more than fifteen days) after the completion of the
investigation.

(3) rf-
(a) a company undertakes an investigation in

accordance with a requirement made under
section 546; and

(b) the investigation is not completed within three
months after the date on which the company
became subject to the requirement, the company
shall prepare for that period, and for each
subsequent period of three months ending before
the completion of the investigation, an interim
report of the information obtained during that
period as a result of the investigation.

(4) The company shall make each such report
available for inspection within a reasonable period (being
not more than fourteen days) after the end of the period to
which it relates.

(5) The company shall retain the reports for at least
six years from the date on which they are first made
available for inspection and during that time shall, except
in so far as the regulations otherwise provided, keep them
available for inspection at the company's registered office.

(6) Within three days after first making any such
report available for inspection, the company shall notify
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the requesting members that the report is available for
inspection at the company's registered office or, if the
regulations otherwise provide, at a place authorised by the
regulations.

(7) For the purposes of this section, an investigation
carried out by a company in accordance with a requirement
made under section 546 is completed when-

(a) the company has made all such inquiries as are
necessary for the pu{poses of the requirement;
and

(b) in the case of each such inquiry-
(i) a response has been received by the

company;or

(ii) the time allowed for a response has elapsed.

549. (1) If a company fails to comply with a
requirement of section 548(1) to (6), the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(2) If a company fails to comply with a requirement
of section 548(7) or (8), the company, and each officer of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.
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550. (1) A company that has prepared a report in
accordance with section 548 shall ensure that during the
company's ordinary business hours it is available for
inspection by any person without charge.

(2) Any person who makes a request to the company
to inspect a report prepared in accordance with section
5548 shall allow the person to do so.

(3) Any person who requests the company for a
copy of any such report, or of a specified part of it, is
entitled, on payment of such fee (if any) as may be
prescribed by the regulations, to be provided with a copy
of the report or specified part.

(4) Subject to payment of the prescribed fee (if any),
the company shall comply with the request within ten days
after receiving it.

(5) If the company refuses to allow an inspection
required under subsection (2), or fails to comply with
subsection (4), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to refuse to allow the inspection of the relevant
report, or to provide the requested copy, the company, and
each officer of the company who is in default, commit a
further offence on each day on which the failure continues
and on conviction are each liable to a fine not exceeding
fifty thousand shillings for each such offence.

(7) In the case of any such refusal or failure, any
person aggrieved by the refusal or failure may apply to the
Court for an order under subsection (8).

(9) On the hearing of such an application, the Court
may make an order compelling the company to allow an
immediate inspection of the report, or direct the company
to send to the applicant or to any person on whose behalf
the application is made the required copy.

(10) On the hearing of such an application, the
company concerned is entitled to appear and be heard as

respondent.
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(11) An application under subsection (7) may be
made, heard and determined irrespective of whether the
company concerned is prosecuted for an offence under this
section.

Division 5-Register of interests disclosed

551. (1) A company shall keep a register of
information that it has obtained as a result of a requirement
imposed under section 536.

(2) Within three days after receiving any such
information, the company shall enter in the register-

(a) the fact that the requirement was imposed and
the date on which it was imposed; and

(b) the information obtained as a result of the
requirement.

(3) The company shall enter the information-
(a) against the name of the present holder of the

relevant shares; or

(b) if there is no present holder or the present holder
is not known, against the name of the person
holding the interest.

(4) The company shall ensure that the register is be
made up so that the entries against the names entered in it
appear in alphabetical order.

(5) If a company fails to comply with a requirement
of this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings.

(6) If, after a company or any of its officers is
convicted of an offence under subsection (5), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

(7) The company is not because of anything done
for the purposes of this section affected with notice of, or
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put on inquiry as to, the rights of any person in relation to
any particular shares.

552. (1) Except in so far as the regulations otherwise
provide, a company shall keep the register required by
section 551 available for inspection at the company's
registered office.

(2) If a company fails to comply with subsection (l),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to comply with subsection (1), the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

553. (1) A company that is required to keep a
register under section 551, shall keep the register open
during the company's ordinary business hours for
inspection by any person without charge.

(2) Any person who requests a copy of any entry in
the register is entitled, on payment of such fee (if any) as

may be prescribed, to be provided with a copy of the entry.

(3) The company may decline a request received
from a person who seeks to exercise either of the rights
conferred by this section if the request does not comply
with subsection (4).

(4) A request complies with this subsection if it
specifies -

(a) in the case of a natural person-the person's
name and address;

(b) in the case of an organisation-the name and
address of the natural person responsible for
making the request on behalf of the organisation;

(c) the purpose for which the information is to be
used; and
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(d) whether the information will be disclosed to any
other person, and if it will-
(i) if that person is a natural person-the

person's name and address;

(ii) if that person is an organisation-the name
and address of a natural person responsible
for receiving the information on its behalf;
and

(iii) the purpose for which the information is to
be used by that person.

554. (1) A company that receives a request under
section553 shall-

(a) comply with the request if it is satisfied that it is
made for a proper purpose; and

(b) refuse the request if it is not so satisfied.

(2) If the company refuses the request, it shall
inform the person making the request, stating the reason
why it is not satisfied.

(3) A person whose request is refused may apply to
the Court about the refusal.

(4) On making an application to the Court-
(a) the applicant shall notify the company of the

application; and

(b) the company shall take all practicable steps to
notify all persons whose details would be
disclosed if the company were required to
comply with the applicant's request.

(5) If not satisfied that the inspection or copy is
sought for a proper purpose, the Court shall make an order
directing the company not to comply with the request.

(6) If the Court makes such a direction and it
appears to the Court that the company is or may be subject
to other requests made for a similar purpose (whether
made by the same person or different persons), it may
make a further order directing the company not to comply
with any such request. Such an order is required to include
such information as appears to the Court appropriate to
identify the requests to which it applies.
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(7) If the Court does not make an order directing the
company not to comply with the request, the company
shall comply with the request as soon as practicable-

(a) after being notified of the order; or

(b) if the proceedings are discontinued, after the
discontinuance of the proceedings.

555. (1) If a company refuses to allow an inspection
required under section 553, or fails to provide a copy
required under that section, otherwise than in accordance
with an order of the Court, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to refuse to allow such an inspection, or to fail to
provide the required copy, the company, and each officer
of the company who is in default, commit a further offence
on each day on which the failure continues and on
conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

(3) In the case of any such refusal or failure, any
person aggrieved by the refusal or failure may apply to the
Court for an order under subsection (4).

(4) On the hearing of such an application, the Court
may make an order compelling the company to allow an
immediate inspection, or direct the company to send to the
applicant or to any person on whose behalf the application
is made the required copy.

(5) On the hearing of such an application, the
company concerned is entitled to appear and be heard as

respondent.

(6) An application under subsection (3) may be
made, heard and determined irrespective of whether the
company concerned is prosecuted for an offence under this
section.

556. (l) A person who, in making a request under
section 553, makes a statement that the person knows is, or
ought to know is, false or misleading in a material respect
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commits an offence.

(2) A person who, having obtained possession of
information by exercise of either of the rights conferred by
section 553-

(a) does any act that results in the information being
disclosed to another person; or

(b) omits to do anything with the result that the
information is disclosed to another person,
knowing, or having reason to know, that person
may use the information for a purpose that is not
a proper purpose commits an offence.

(3) A person found guilty of an offence under this
section is on conviction liable to a fine not exceeding one
million shillings or to imprisonment for a term not
exceeding two years, or to both.

557. (1) A company that is required to keep a
register under section 551 shall not delete an entry in it
except in accordance with section 558 or 559.

(2) If an entry is deleted in contravention of
subsection (1), the company shall restore it as soon as

reasonably practicable afterwards.

(3) If a company contravenes subsection (1), or fails
to comply with subsection (2), the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence for failing to comply with
subsection (2),the company continues to fail to restore the
relevant entry to its register of interests disclosed, the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

558. A company may remove an entry from the
register kept under section 553 if more than six years have
elapsed since the entry was made.
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person gives to a company the name and address of
another person who holds an interest in shares of the
company.

(2) That other person may apply to the company for
the removal of the entry from the register.

(3) If the company is satisfied that the information
as a result of which the entry was made is incorrect, it shall
remove the entry.

(4) If an application under subsection (3) is refused,
the applicant may apply to the Court for an order directing
the company to remove the relevant entry from the
register.

(5) On the hearing of such an application, the Court
may make such an order if it considers it appropriate to do
so.

560. (1) If a person who is identified in the register
kept by a company under section 553 as being a party to an
agreement to which section 566 applies ceases to be a
party to the agreement, the person may apply to the
company for the inclusion of that information in the
register.

(2) If the company is satisfied that the person has
ceased to be a party to the agreement, it shall record that
information (if not already recorded) in every place where
the person's name appears in the register as a party to the
agreement.

(3) If an application under this section is refused
(otherwise than on the ground that the information has
already been recorded), the applicant may apply to the
Court for an order directing the company to include the
information in question in the register.

(4) The Court may make such an order if it
considers appropriate.
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default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

562. (l) This section applies to determine for the
purposes of this Part whether a person has an interest in
shares.

(2) In this Part-
(a) a reference to an interest in shares includes an

interest of any kind whatsoever in the shares;
and

(b) any restraints or restrictions to which the
exercise of any right attached to the interest is or
may be subject are to be disregarded.

(3) If an interest in shares is comprised in property
held on trust, every beneficiary of the trust is treated as

having an interest in the shares.

(4) A person is taken to have an interest in shares
if-

(a) the person enters into a contract to acquire them;
or

(b) not being the registered holder, the person is
entitled-
(i) to exercise any right conferred by holding

the shares; or

(ii) to control the exercise of any such right.

(5) For the purposes of subsection (a)G) a person is
entitled to exercise or control the exercise of a right
conferred by holding shares if the person-

(a) has a right (whether subject to conditions or not)
the exercise of which would make the person so
entitled; or

(b) is under an obligation (whether subject to
conditions or not) the fulfilment of which would
result in the person becoming so entitled.

(6) A person is also taken to have an interest in
shares if-

(a) the person has a right to call for delivery of the
shares to the person or to the person's order; or
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(b) the person has a right to acquire an interest in
shares or is under an obligation to take an
interest in shares.

(7) Subsection (6) applies whether the right or
obligation is conditional or absolute.

(8) Persons having a joint interest are each taken to
have that interest.

(9) It does not matter that shares in which a person
has an interest are unidentifiable.

Division 6 - Supplementary provisions

563. (1) Section 536 applies in relation to a person
who has, or previously had, or is or was entitled to acquire,
a right to subscribe for shares of the company as it applies
in relation to a person who holds or held an interest in
shares of that company.

(2) A reference in section 536 to an interest in shares
is to be read accordingly.

564. (1) For the purposes of this Part, a person is
taken to hold an interest in shares in which-

(a) the person's spouse; or

(b) any child or step-child of the person who has not
reached the age of eighteen years, holds an
interest.

(2) In subsection (1), "spouse" includes a person
who is cohabiting with another person.

565. (1) For the purposes of this Part a person is
taken to hold an interest in shares if a body corporate holds
an interest in them and-

(a) the body or its directors are accustomed to act in
accordance with the person's directions or
instructions; or

(b) the person is entitled to exercise or control the
exercise of one-third or more of the voting
power at general meetings of the body.

(2) For the purposes of this section, a person is taken
to be entitled to exercise or control the exercise of voting
power if-

Interest in
shares: right
to subscribe
for shares.

Interest ln
shares:
family
lnterests.

Interest in
shares:
corporate
interests



I 258 The Companies Bill, 201 5

(a) another body corporate is entitled to exercise or
control the exercise of that voting power; and

(b) the person is entitled to exercise or control the
exercise of one-third or more of the voting
power at general meetings of that body
corporate.

(3) For the purposes of this section, a person is
treated as entitled to exercise or control the exercise of
voting power if-

(a) the person has a right (whether or not subject to
conditions) the exercise of which would make
the person so entitled; or

(b) the person is under an obligation (whether or not
subject to conditions) the fulfilment of which
would make the person so entitled.

566. (1) For the purposes of this Part an interest in
shares may arise from an agreement between two or more
persons that includes provision for the acquisition by any
one or more of them of interests in shares of a particular
public company (the "target company" for that agreement).

(2) This section applies to such an agreement if-
(a) the agreement includes provision imposing

obligations or restrictions on any one or more of
the parties to it with respect to their use,
retention or disposal of their interests in the
shares of the target company acquired in
accordance with the agreement (whether or not
together with any other interests of theirs in the
company's shares to which the agreement
relates); and

(b) an interest in the target company's shares is in
fact acquired by any of the parties in accordance
with the agreement.

(3) The reference in subsection (2) to the use of
interests in shares of the target company is to the exercise
of any rights or of any control or influence arising from
those interests (including the right to enter into an
agreement for the exercise, or for control of the exercise,
of any of those rights by another person).
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(4) When an interest in shares of the target company
has been acquired in accordance with the agreement, this
section continues to apply to the agreement so long as the
agreement continues to include provisions of the kind
referred to in subsection (2).

(5) Subsection (4) applies irrespective of-
(a) whether or not any further acquisitions of

interests in the company's shares take place in
accordance with the agreement;

(b) any change in the persons who are for the time
being parties to it; or

(c) any variation of the agreement.

(6) A reference in subsection (5) to an agreement
includes an agreement having effect (whether directly or
indirectly) in substitution for the original agreement.

(7) In this section-

(a) "agreement" includes any kind of arrangement;
and

(b) a reference to the provisions of an agreement
includes-

(i) undertakings, expectations or
understandings operative under an
arangement; and

(ii) any provision whether express or implied
and whether absolute or not.

(8) A reference elsewhere in this Part to an
agreement to which this section applies has a
corresponding meaning.

(9) This section does not apply-
(a) to an agreement that is not legally binding unless

it involves mutuality in the undertakings,
expectations or understandings of the parties to
it; or

(b) to an agreement to underwrite or sub-underwrite
an offer of shares of a company if the agreement
is confined to that purpose and any matters
incidental to it.



t260 The Companies Bill, 201 5

567 . (l) For the purposes of this Part each party to
an agreement to which who is for the time being a party to
an agreement to which section 566 applies is taken to have
an interest in all shares of the target company in which any
other party to the agreement is interested apart from the
agreement (whether or not the interest of the other party
was acquired, or includes any interest that was acquired, in
accordance with the agreement).

(2) For the purposes of this Part, an interest of a
party to such an agreement in shares of the target company
is an interest apart from the agreement if the person holds
an interest in those shares otherwise than because of the
application of section 566 and this section in relation to the
agreement.

(3) Consequently, any such interest of the person
(apart from the agreement) includes for those purposes any
interest that is taken to be that of the person under section
564 or 565 or by the application of section 566 and this
section in relation to any other agreement with respect to
shares of the target company to which the person is a
party.

(4) A person who, being a person who is for the time
being a party to an agreement to which section 566 applies,
notifies the person's interest in shares of the target
company to the company under this Part shall-

(a) state that the person is a party to such an
agreement;

(b) include the names and (so far as known to the
person) the addresses of the other parties to the
agreement, identifying them as such; and

(c) state whether or not any of the shares to which
the notice relates are shares in which the person
is interested because of section 566 (and this
section) and, if so, the number of those shares.

568. (1) A company may not-
(a) include information in respect of which a

company is for the time being entitled to any
exemption conferred by regulations made for the
purpose of section 647 rn a report under section
548; or
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(b) make any such information available under
section 553.

(2) If any such information is omitted from a report
under section 548, the company shall state that fact in the
report.

(3) If a company contravenes subsection (1), or fails
to comply with subsection (2), the company, and each
officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

569.If the period allowed by any provision of this
Part for fulfilling an obligation is expressed as a number of
days, any day that is not a working day is to be disregarded
in calculating that period.

PART XXI[_ COMPANY DEBENTURES

570. (1) A condition contained in debentures, or in a
deed for securing debentures, is not invalid only because
the debentures are made-

(a) irredeemable; or

(b) redeemable only-
(i) on the happening of a contingency, however

remote;or

(ii) at the end of a period, however long.

(2) Subsection (1) applies to debentures whenever
issued and to deeds whenever executed and despite any
equity to the contrary.

571. A contract with a company to take up and pay
for debentures of the company may be enforced by an
order for specific performance.

572.(l) A company shall register an allotment of
debentures as soon as practicable, and in any event within
two months, after the date of the allotment.

(2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.
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(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to register an allotment of debentures, the
company, and each officer of the company who is in
default, commit a further offence on each day on which
that failure continues and on conviction are each liable to a
fine not exceeding one hundred thousand shillings for each
such offence.

573. (1) A company that allots debentures shall
establish and maintain a register of debenture holders.

(2) Except in so far as the regulations otherwise
provide, a company shall keep its register of debenture
holders (if any) open for inspection at the registered office
of the company.

(3) If a company fails to comply with a requirement
of this section, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding one hundred thousand shillings for each
such offence.

(5) A reference in this section to a register of
debenture holders includes a duplicate-

(a) of a register of debenture holders that is kept
outside Kenya; or

(b) of any part of such a register.

574. (l) A company that is required to keep a

register of debenture holders shall, except when it is duly
closed, ensure that the register is, during ordinary office
hours, kept available for inspection-

(a) by a member of the company or a holder of the
company's debentures, without charge; and

(b) by any other person on payment of the
prescribed fee 1if any).
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(2) Any person may request a company that is
required to keep a register of debenture holders to provide
the person with a copy of the register on payment of the
fee (if any) prescribed by the regulations.

(3) Within seven days after receiving a request that
complies with subsection (4), the company shall provide
the person making request with a copy of its register of
debenture holders, or a specified part of it, on payment of
such fee (if any) as may be prescribed by the regulations.

(4) A request complies with this subsection if it
states -

(a) in the case of a natural person, the person's name
and address;

(b) in the case of a body corporate, the name and
address of a natural person responsible for
making the request on behalf of the body;

(c) the purpose for which the copy of the register is
to be used; and

(d) whether that copy' or any information in it will
be disclosed to any other person, and if so-
(i) if that other person is a natural person, that

person's name and address;

(ii) if that person is an organisation, the name
and address of the natural person
responsible for receiving the information on
its behalf; and

(iii) the purpose for which the copy or
information is to be used by that other
person.

(5) For the purposes of this section, a register is duly
closed if it is closed in accordance with a provision
contained-

(a) in the company's articles or in the debentures;

(b) in the case of debenture stock, in the stock
certificates; or

(c) in the trust deed or other document securing the
debentures or debenture stock.
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(6) A company shall not keep its register of
debenture holders closed for more than thirty days in a
year.

(1) A reference in this section to a register of
debenture holders includes a duplicate-

(a) of a register of debenture holders that is kept
outside Kenya; or

(b) of any part of such a register.

575. (1) If a company-
(a) without reasonable excuse-

(i) refuses an inspection requested under
section 57aQ);

(ii) fails to comply with a request made under
section 574(3); or

(b) contravenes section 574(6), the company, and
each officer of the company who is in default,
commit an offence and on conviction are each
liable to a fine not exceeding five hundred
thousand shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (1) in relation to
refusing an inspection requested under section 574(2) or
failing to comply with a request made under section
574(3), the company continues without reasonable excuse
to fail to comply with the relevant request, the company,
and each officer of the company who is in default, commit
an offence on each day on which the failure continues and
on conviction are each liable to a fine not exceeding fifty
thousand shillings for each such offence.

(3) In proceedings against a company or an officer
of the company for an offence under subsection (1), the
court may, in addition to, or instead of, convicting the
company or officer of the offence, make an order-

(a) compelling the company to allow an immediate
inspection of the company's register of
debenture holders; or

(b) directing the company to immediately provide
the person who made the request with a copy of
the register or of the part of it that was requested.
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(2) Within seven days after receiving from a holder
of debentures of the company a request for a copy of the
trust deed (if any) for securing the debentures, the
company shall comply with the request.

(3) If a company fails without reasonable excuse to
comply with a request under subsection (2),the company,
and each officer of the company who is in default, commit
an offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
continues to fail to comply with the relevant request, the
company, and each officer of the company who is in
default, commit an offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

(5) In the case of any such failure, the Court may, on
the application of the person affected by the failure, make
an order directing that the requested copy be sent to the
applicant or such other person who is specified in the
order.

(6) The company is entitled to be heard as

respondent to such an application.

(7) An application under subsection (4) may be
made, heard and determined irrespective of whether the
company is charged with an offence under subsection (4)
or (5).

579. (1) A provision contained in-
(a) a trust deed for securing an issue of debentures;

or

(b) a contract with the holders of debentures secured
by a trust deed, is void to the extent that it would
have the effect of exempting a trustee of the deed
from, or indemnifying a trustee against liability
for breach of trust when the trustee fails to show
the degree of care and diligence required of
trustee, having regard to the provisions of the
trust deed

Provisions
protecting
trustees of
deed
securing
debentures
to be void.
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(2) Subsection (1) does not invalidate-

(a) a release otherwise validly given in respect of
anything done or omitted to be done by a trustee before the
giving of the release; or

(b) any provision enabling such a release to be
given-
(i) if it is agreed to by a majority of not less

than seventy-five percent in value of the
debenture holders present and voting in
person or, if proxies are permitted, by proxy
at a meeting summoned for the purpose;
and

(ii) either with respect to specific acts or
omissions or on the trustee dying or ceasing
to act.

580. (1) If a company has redeemed debentures
previously issued, then unless-

(a) provision to the contrary, express or implied, is
contained in the company's articles or in any
contract made by the company; or

(b) the company has, by passing a resolution to that
effect or by some other act, manifested its
intention that the debentures are to be cancelled,
the company may re-issue the debentures, either
by re-issuing the same debentures or by issuing
new debentures in their place.

(2\ On a re-issue of redeemed debentures under
subsection (1), the person entitled to the debentures has the
same priorities as if the debentures had never been
redeemed.

(3) The re-issue of a debenture, or the issue of
another debenture in its place, under this section is to be
treated as an issue of a new debenture for stamp duty
purposes, but it is not to be so regarded for the purposes of
any provision limiting the amount or number of debentures
to be issued.

(4) If a debenture re-issued under this section
appears to be duly stamped, a person who lends money on
the security of the debenture may give the debenture in

Power of
company to
re-issue
redeemed
debentures.
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evidence in proceedings for enforcing the security without
payment of the stamp duty or any penalty imposed in
respect of it, unless the person had notice or, ought
reasonably to have known, that the debenture was not duly
stamped, in which case the company is liable to pay the
proper stamp duty and penalty.

581.If a company has deposited any of its debentures
to secure advances from time to time, whether on current
account or otherwise, the debentures are not to be regarded
as having been redeemed only because the company's
account is no longer in debit, even though the debentures
are still so deposited.

582. (1) This section applies if debentures of a
company are secured by a charge that, as created, was a
floating charge.

(2) rf-
(a) the holders of debentures secured by a charge on

property of the company take possession of the
property; and

(b) at the relevant time the company is not in
liquidation, the company's preferential debts are
payable out of assets that come into the
possession of those persons in priority to claims
for principal or interest payable in respect of the
debentures.

PART XXIV-COMPANY TAKEOVERS

Division 1-General provisions

583. (1) In this Part-
"associate" has the meaning given by section 589;

"Authority" means the Capital Markets Authority;

"the company" means the company whose shares are
the subject of a takeover offer;

"date of the offer" means-
(a) if the offer is published-the date of publication;

(b) if the offer is not published, or if any notices of
the offer are given before the date of
publication-the date when notices of the offer,
or the first such notices, are given;

Deposit of
debentures
to secure
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"holder of shares" includes-

(a) a person who holds debentures that-
(i) are issued by a company to which section

588 applies; and

(ii) confer voting rights;

(b) a person who holds securities of a company that
are convertible into, or entitle the holder to
subscribe for, shares of the company;

"non-voting shares" means shares that are not voting
shares;

"offeror" means (subject to section 588) the person
making a takeover offer;

"offer period", in relation to a takeover offer, means
the period from and including the date of the offer and
ending with the time the offer can no longer be accepted;

"takeover offer" has the meaning given by section
584;

"the Takeover Rules" means the rules made in
accordance with section 592;

"voting rights" means rights to vote at general
meetings of the company, including rights that arise only
in certain circumstances;

"voting shares" means shares conferring voting rights.

(2) A person contracts unconditionally to acquire
shares if the person's entitlement under the contract to
acquire them is not, or is no longer, subject to conditions
or if all conditions to which it was subject have been
satisfied, and a reference to a contract becoming
unconditional is to be read accordingly.

584. (1) For the purposes of this Part, an offer to
acquire shares in a company is a takeover offer if the two
conditions specified in subsections (2) and (3) are satisfied
in relation to the offer.

(2) The first condition is that it is an offer to
acquire-

(a) all the shares in a company; or

(b) if there is more than one class of shares in a

company-all the shares of one or more classes,

What
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other than shares that at the date of the offer are
already held by the offeror.

(3) The second condition is that the terms of the
offer are-

(a) the same in relation to all the shares to which the
offer relates; or

(b) if the shares to which the offer relates include
shares of different classes-the same in relation
to all the shares of each class.

(4) In subsections (1) to (3), "shares" means shares,
other than relevant treasury shares, that have been allotted
on the date of the offer. (But see subsection (5)).

(5) A takeover offer may include among the shares
to which it relates-

(a) all or any shares that are allotted after the date of
the offer but before a specified date;

(b) all or any relevant treasury shares that cease to
be held as treasury shares before a specified
date; or

(c) all or any other relevant treasury shares.

(6) In this section-
"relevant treasury shares" means shares that-
(a) are held by the company as treasury shares on

the date of the offer; or

(b) become shares held by the company as treasury
shares after that date but before a specified date;

"specified date" means a date specified in or
determined in accordance with the terms of the offer.

585. (1) Subject to subsection (2), the reference in shares

section 584 to shares already held by the offeror includes u fl;:i:'n"'o
reference to shares that the offeror has contracted to offeror,etc.

acquire, whether unconditionally or subject to conditions
being satisfied.

(2) The reference in section 584 to shares already
held by the offeror does not include a reference to shares
that are the subject of a contract-

(a) intended to ensure that the holder of the shares
will accept the offer when it is made; and
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(b) entered into-
(i) by deed and for no consideration;

(ii) for consideration of negligible value; or

(iii) for consideration consisting of a promise by
the offeror to make the offer.

(3) The condition in section 584(2) is satisfied if-
(a) the offer does not extend to shares that associates

of the offeror hold or have contracted to acquire,
whether unconditionally or subject to conditions
being satisfied; and

(b) the condition would be satisfied if the offer did
extend to those shares.

586. (1) The condition in section 584(2) is treated as

satisfied if subsection (2) or (3) applies.

(2) This subsection applies if-
(a) shares carry an entitlement to a particular

dividend that other shares of the same class,
because they were allotted later, do not confer;

(b) there is a difference in the value of consideration
offered for the shares allotted earlier as against
that offered for those allotted later;

(c) that difference merely reflects the difference in
entitlement to the dividend; and

(d) the condition in section 584(3) would be
satisfied but for that difference.

(3) This subsection applies if-
(a) the law of a country outside Kenya-

precludes an offer of consideration in the
form, or any of the forms, specified in the
terms of the offer or the specified form; or

precludes it except after compliance by the
offeror with conditions with which the
offeror is unable to comply or which the
offeror regards as unduly onerous;

(b) the persons to whom an offer of consideration in
the specified form is precluded are able to

Cases in
which offer
is treated as

being on
same terms,

(i)
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receive consideration in another form that is of
substantially equivalent value; and

(c) the condition in section 584(3) would be
satisfied but for the fact that an offer of
consideration in the specified form to those
persons is precluded.

587. (1) For the purposes of this Part, shares are not
included in a takeover offer if they are shares that the
offeror acquired, or unconditionally contracted to acquire,
during the offer period, but were not acquired as a result of
acceptances of the offer.

(2) For the purposes of this Part, shares that an
associate of the offeror holds or has contracted to acquire,
whether at the date of the offer or subsequently, are not to
be treated as shares to which the offer relates, even if the
offer extends to those shares.

(3) In this section "contracted" means contracted
unconditionally or contracted subject to specified
conditions being satisfied.

(4) This section is subject to section 611(8) and (9).

588. (1) The fact an offer to acquire shares in a

company is not communicated to some of the holders of
shares in the company does not prevent the offer from
being a takeover offer for purposes of this Part if-

(a) those shareholders have no registered address in
Kenya;

(b) the offer was not communicated to the
shareholders in order not to contravene the law
of a country outside Kenya; and

(c) either-
(i) the offer is published in the Gazette; or

(ii) the offer can be inspected, or a copy of it
may be obtained, at a place in Kenya or on
a website, and a notice is published in the
Gazette specifying the address of that place
or website.

(2) The fact that an offer is made to acquire shares
in a company and a law of a country outside Kenya makes
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it inrpossible, or more difficult, for some holders of shares
in the company to accept the otfer, does not prevent Lhe

offer from being a takeover offer for the purposes o1'this
Part.

(3) It is not to be inf'erred-

(a) that an offer that is not communicated to every
holcler of shares in the company cannot be a

takeover offer for the purposes of this Part unless
the requirements of subsection (lXa) to (c) are

satisfied; or

(b) that an offer that is impossible, or more ditficult,
for certain persons to accept cannot be a

takeover offer for those purposes unless the
reason for the impossibility or difficulty is the
one referred to in subsection (2).

(4) [f a takeover offer is made and, during the period
beginning with the date of the off'er and ending when the
offer can no longer be accepted, the offeror-

(a) acquires or unconditionally contracts to acquire
any of the shares to which the off'er relates, but

(b) does not do so by virtue of acceptance of the
off'er, those shares are treated for the purposes of
this Part as excluded from those to which the
offer relates.

(5) For the purposes of this Part, shares that an

associate of the offeror holds or has contracted to acquire,
whether at the date of the offer or subsequently, are not
treated as shares to which the offer relates, even if the off'er
extends to such shares.

(6) In subsection (5), "contracted" means contracted
unconditionally or subject to conditions being satisfied.

(7) Subsections (4) and (5) are subject to section
6l 1(8) and (9).

589. (l) For the purpose of this Part, a perscln is an

associate of an offeror if the person is-
(a) a nominee of the off-eror;

(b) a holding company, subsidiary or f-ellow
subsidiary of the offeror or a nominec of such a

121 3
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holding company, subsidiary or fellow
subsidiary;

(c) a body corporate in which the offeror is
substantially interested;

(d) a person who is, or is a nominee of, a party to a
share acquisition agreement with the offeror; or

(e) if the offeror is a natural person-the spouse, or
any child or step-child, of the person.

(2) For the purposes of subsection (1)(b), a company
is a fellow subsidiary of another body corporate if both are
subsidiaries of the same body corporate but neither is a
subsidiary of the other.

(3) For the purposes of subsection (1)(c), an offeror
has a substantial interest in a body corporate if-

(a) the body or its directors are accustomed to act in
accordance with the offeror's directions or
instructions; or

(b) the offeror is entitled to exercise or control the
exercise of one-third or more of the voting
power at general meetings of the body.

(4) For the purposes of subsection (1)(d), an
agreement is a share acquisition agreement if-

(a) it is an agreement for the acquisition of, or of an
interest in, shares to which the offer relates;

(b) it includes provisions imposing obligations or
restrictions on any one or more of the parties to
it with respect to their use, retention or disposal
of those shares, or their interests in those shares,
acquired under the agreement; and

(c) it is not an excluded agreement.

(5) An agreement is an excluded agreement for the
purpose of subsection (4)(c)-

(a) if it is only legally binding if it involves
mutuality in the undertakings, expectations or
understandings of the parties to it; or

(b) if it is an agreement to underwrite or
subunderwrite an offer of shares in a company
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provided the agreement is confined to that
purpose and any matters incidental to it.

(6) The reference in subsection (4Xb) to the use of
interests in shares is to the exercise of any rights or of any
control or influence arising from those interests (including
the right to enter into an agreement for the exercise, or for
control of the exercise, of any of those rights by another
person).

(7) In this section-

(a) "agreement" includes any agreement or
arrangement; and

(b) references to provisions of an agreement
include-
(i) undertakings, expectations or

understandings operative under an
arrangement; and

(ii) any provision whether express or implied
and whether absolute or not.

590. (1) For the purposes of this Part, debentures
issued by a company to which subsection (2) applies are
treated as shares in the company if they confer voting
rights.

(2) This subsection applies to a company that has
voting shares, or debentures carrying voting rights, that are
admitted to trading on a regulated market.

(3) In this Part, in relation to debentures that are to
be treated as shares because of subsection (1), references
to shares being allotted are to be treated as including
references to debentures being issued.

591. (l) For the purposes of this Part, securities of a
company are to be treated as shares in the company if they
are convertible into, or entitle the holder to subscribe for,
such shares.

(2) Subsection (1) does not require securities to be
treated-

(a) as shares of the same class as those into which
they are convertible or for which the holder is
entitled to subscribe; or
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(b) as shares of the same class as other securities
only because the shares into which they are
cow'ertible, or for which the holder is entitled to
subscribe, are of the same class.

Division 2-Takeover Rules

592. (l) The Authority may make rules, called Ptxvcr.r

Takeover Rules, for the pu.por", of this Part. l:111""" 
u'

(2) The Takeover Rules may-' Ilf.'i'"'
(a) regulate-

(i) takeover bids;

(ii) merger transactionst and

(iii) transactions, not falling within sub-
paragraph (i) or (ii)" that have or may have,
directly or indirectly, an eff'ect on the
ownership or control of companies;

(b) provide for cases where-

(i) any such bid or transaction is, or has been,
contemplated or expected; or \

(ii) an announcement is made denying that any
such bid or transaction is intended.

(2) The Takeover Rules may confer power on the (

Authority to order a person to pay such compensation as it i

thinks just and reasonable if the person has contravened or \

failed to comply with a rule the eff'ect of which is to
require the payment of rnoney 

l

t

(3) The rules conf'erring such a power on the
Authority may provide Ibr the payment of interest, l

including compound interest. l

593. (l) The Takeover Rules may- I'-urther I
provlsro[s 

I

(a) make different provision for different purposes; +:?::,", i

(b) make provision subject to exceptions or Rulcs' 
!

exemptionst ,

(c) contain incidental, supplemental, consequential
or transitional provision; and

(d) authorise the Authority to dispense with, or :

modify the application of the rules in particular
I
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cases and by reference to any specified
circurnsttnces.

(2) Rules made for the purpose of strbsection ( I Xd)
have no el-fect unless the Authority has specified the
reasons 1or dispensing with or modifying the rules in the
particul irr cuses concernerl.

(3) Imrnediately after making Takeover Rules, the
Authority shall publish them in whatever Way the
.{rrlIrtrity considers appropriate.

(4) A persotr does not contraverle a Takeover Rule if
the person shows that, at the time of the allcged
contravention, the 'fakeover Rules had not been published
as required by subsection (3).

(5) The production of a printed copy of a clocuruent
pr,rrporting to contain the 'Iakeover Rules on which is

endorsed a certil'lcate signed by an otllcer o[ the ALrthority
authorised by it for that purpose and stating-

(a) that the Rules were made by the ALrthority;

(b) that the copy is a true copy of the Rules; and

(c) that or1 a specified date the Rules were
published as required by subsection (3), is
evidence of the facts stated in the certificate.

(6) A certificate purporting to be signed as referred
to in subsection (5) is to be treated as having bedn properly
signed unless the contrary is shown.

(l) A person who, in any legal proceedir-rgs, wishes
to rely on a document by which the Takeover Rilles were
made is entitled to require the Authority to endorse rr copy
of the document wlth a certlflcate of the kind referred to in
subsection (5).

594.(1) The Authority may give rulings on the
interpretation, appllcation or effect of the Takeover Rules.

(2) To the extent and in the circumstances specified
the Takeover Rule, and subject to any review or appeal, a

rullng has a binding effect.

595. The Takeover Rules may confer power on
Authority to give any direction that appears to
Authority to be necessary in order-

the
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(a) to restrain a person from acting or continuing to
act in breach of those Rules;

(b) to restrain a person from doing or continuing to
do a particular thing, pending determination of
whether that or any other conduct of the person
is or would be a breach of those Rules; or

(c) otherwise to secure compliance with those Rules.

596. (1) The Authority may, by notice, require a
person-

(a) to produce any documents that are specified or
described in the notice; or

(b) to provide, in the form and manner specified in the
notice, such information as may be specified or
described in the notice.

(2) A person to whom such a notice is given
commits an offence if the person fails to comply with the
notice-

(a) at a place specified in the notice; and

(b) before the end of such reasonable period as may
be specified in the notice.

(3) This section applies only to documents and
information reasonably required in connection with the
performance by the Authority of its functions.

The Authority may require-

(n) ,"enY docutnent produced to be authenticated; or

(b) any information provided (whether in a
document or otherwise) to be verified, in such
manner as it may reasonably require.

(5) The Authority may authorise a person to exercise
any of its powers under this section.

(6) A person authorised under subsection (5) shall, if
required to do so, produce evidence of the person's
authority to exercise the power.

(7) The production of a document in compliance
with a requirement made under this section does not affect
any lien that a person has on the document.

Power of
Authority to
require
documents
and
information.
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document includes a reference to the production of-
;::fir;;.J;;-, . -..,q i^-

(8) The Authority may take copies from a document
produced in compliance with a requirement made under
this section.

(9) A reference in this section to the production of a

(ti) a hard copy of information recorded otherwise
than in hard copy form; or

(b) information in a form from which a hard copy
can be readily obtained.

(10) A person is not required by this section to
produce documents or provide information in respect of
which a claim to legal professional privilege could be
maintained in legal proceedings.

(11) A person who is found guilty of an offence under
subsection (2) is liable on conviction to a fine not
exceeding one million shillings.

597. (1) This section applies to information (in
whatever form) about-

(a) the private affairs of a natural person; or

(b) a particular business, that is provided to the
Authority in connection with the performance of
its functions.

(2) A person who is in possession of information to
which this section applies shall not, during the lifetime of
the person concerned, or the existence of the business,
disclose that infornation without the consent of that
pefson or the person carrying on that business, as the case
requires.

(3) Subsection (2) does not prohibit a disclosure that
enables the Authority to perform its functions.

(4) Subsection (2) does not apply to-
(a) the disclosure by a prescribed public authority of

information disclosed to it by the Authority in
reliance on subsection (3); or

(b) the disclosure of the information by anyone who
has obtained it directly or indirectly from such a
public authority.

Restrictions
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(5) This section does not prohibit the disclosure of
information if the intbrmation is or has been available to
the public from any other source.

(6) In subsection (4Xa)-

(a) "prescribed public authority" rreans-
(i) the Regislritr': or

(ii) any other public authority prescribed by the
reguiations fbr the purpose of this section;

(b) "putrlic authority" nreans a person who, in
accordance with a written law, performs
functions of a public nature.

598. (1) A person who discloses infbrmation in
contravention of section 59T commits an offence.

(2) In a prosecution for an offence under subsection
(l), it is a defence to establish on a balance of probabilities
that the defendant -

(a) did not know, and had no reason to suspect, that
the information had been provided as specified
in section .597( l); or

(b) took all reasonable steps and exercised all dLre

diligence to avoid the making the relevant
disclosure,

(3) A person who is found guilty of an offence under
subsectiorr ( I ) is liable on conviction to a fine not
exceeding tive hundred thousand shillings.

(4) [f an offence under subsection (l) is committed
by a company, each offlcer of the company who is in
default also commits the offlence and is liable on
conviction to a fine not exceeding five hundred thousand
shillings.

599. (l) The Authority may impose senctlons on a
person who-

(a) has contravened or is contravening, or has failed
to comply with or is falling to comply wlth, a
provision of the Takeover Rules; or

(b) has f'ailed or is failing to comply with a directlon
given under rules made for the purpose of
section 595.
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(2) The Authority may not impose sanctiolls under
sul'rsection ( I ) unless it has published a statement of its
policy with respect to-

(a) the imposition of such sanctions; and

(h) if the sanction is a financial penalty-the amount
of the penalty that can be irnposed.

("3) As an element of the policy, the Authority shall,
in making a clecision to inrpose a sanction, take into
accouut the tollowing factors-

(a) the seriousness of the contravention ol failrrre
concerned;

(b) the extent to which the contraventicltr c'rr failure
was deliberate or reckless;

(c) whether the person on rvhonr the sanctiotr is tn
be irnlloserl is a nntural person ot' a body
corporflte.

(4) The Authority ntay at any tinte revise a policy
statement.

(5) Before publishiug a policy statentent or a revised
policy statement. the Authorlty shall prepare a dratt rrf tLre

st&tement and consult such persons about the drati as it
considers appropriate.

(6) Irt exercislng, or decidlttg whether to cxercisc, its
power to inrpose a sanction undet subsectlon (2) rvith
respect to a particular coutravention or failure, the
Authority rlrsl[ have regard to any relevant policy
stafement ,r 'listred and in force at the time when the
Li,r r [r .i r 1 ," j'.ltl Df fgt lure occurred.

600. t I r Thie sectlon applles when a takeover bld ls
rrt.l' fur * c,-111pany that has Becuritleg-

(a) that are ndmitted to trading on a securltles
exchange or other regulated rnarket in Kenya;
and

(b) that also confer voting rlghts,

(2) lf an offer document published ln respect of a

takeover bid does trot cornply wlth the provlslons of the
Takeover Rules relatlng to offer documents -

(a) the person rnaking the bid; or

128 I

Failure to
comply wtth
the
Takeover-
Rules
relatitrg to
bid
documentati
o11



1282 The Companies Bill, 201 5

(b) if the bid is made by a group of persons-the
member of the group that caused the document
to be published, commits an offence.

(3) A person commits an offence under subsection
(2) only if it is proved that the person-

(a) knew t'hat thu ciffer- doi:uffidriirrilfrTio[-ffiiy,'ot '; ";; ";;; +;{fr;;imilmffi

was reckless as to whether it complied, with the
relevant provisions of the Takeover Rules; and

(b) failed to take all reasonable steps to ensure that it
did comply.

(4) If an offence under subsection (2) is committed
by a member of a group and the member is a body
corporate, every officer of the body who is in default also
commits the offence.

(5) If a response document published in respect of a
takeover bid does not comply with the provisions of the
Takeover Rules relating to responses to takeover bids, the
company to which the bid relates, and each officer of that
company who is in default, commit an offence.

(6) A person who is found guilty of an offence under
this section is liable on conviction-

(a) in the case of a natural person, to a fine not
exceeding one million shillings; or

(b) in the case of a body corporate, to a fine not
exceeding two million shillings.

(7) Nothing in this section affects any power of the
Authority in relation to the enforcement of the Takeover
Rules.

(8) In this section, "voting rights" in relation to a

company means rights to vote at general meetings of the
company, including rights that arise only in specified
circumstances.

601. (l) If the Authority is of the opinion that a
person is contravening or about to contravene, or has
repeatedly contravened, a provision of the Takeover Rules,
it may apply to the Court for a restraining order under
subsection (4).

(2) If the Authority is of the opinion that a person is
failing to comply, or about to fail to comply, or has
repeatedly failed to comply, with a requirement of the

Enforcemen
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Takeover
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Takeover Rules, or with a direction given under rules
made for the purposes of section 595, it may apply to the
Court for a compliance order under subsection (5).

(3) A person in respect of whom an application is
made under subsection (1) or (5) is the respondent at the
hearing of the application and is entitled to appear and be
heard at the hearing.

(4) On the hearing of an application made under
subsection (1), the Court may, if satisfied that the
respondent is contravening or about to contravene, or has
repeatedly contravened, a provision of the Takeover Rules,
the Court may make an order restraining the respondent
from continuing or committing the contravention, or
committing further contraventions, of the provision.

(5) On the hearing of an application made under
subsection (2), the Court may, if satisfied that the
respondent is failing to comply or about to fail to comply,
or has failed to comply, with a requirement of the
Takeover Rules or a direction given under section 595, the
Court may make a compliance order directing the
respondent to comply with the requirement or direction.

(6) The Authority may not seek an injunction from
the Court concerning a matter in respect of which it can
make an application under this section.

602. (1) Neither the Authority nor a person to whom
subsection (2) applies is liable for damages for any act
done, or omitted to be done, in connection with the
performance or purported performance of the functions of
the Authority under this Part.

(2) Subsection (l) applies to a person who-
(a) is or is acting as a member, or an employee of

the Authority; or

(b) is a person authorised under section 596(5).

(3) Subsection (1) does not apply to an act proved to
have been done or omitted in bad faith.

603. (1) A contravention of, or a failure to comply
with a requirement of, the Takeover Rules does not give
rise to a right of action for breach of statutory duty.

Authority
not liable
for damages
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connection
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performance
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functions
under this
Part.
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(2) A contravention of, or a failure to comply with a

l'equiret'nent of, the Takeover Rules does not of itself
render a transaction void or unenforceable.

604.(1) A statement rnade by a pelstrrt irt resl;onse
to-

(a) a requiremcnL uudc-r section 596( I ) (porver to
r<'quire docunrents and inforn-ration); or

(b) an order rnade by thc Court under section 601 to
cusure ccunplianr.'e vvith such a requiremerrt. may
rtot be usr'd against the person in crirniual
proceedings for an oft'ence other than one to
lvhich subsection (2) applies.

(2) I'ltis subsectiorr applies to--

(a) un ofl-ence ( if fln', ) ilut is clcatecl h), the
rt'gulatitrns lor the [)urposes of tiris subsection;
arri.!

(b) irn r)ftcnce undcr-
(i) $ecfiou lOtJ of the Penal Code (perjnry and

subornalion of perjury); or

(ii) section I l4 of that Code (false swearing).

Dlvlslon 3-Impedlments to takeovers

605. (l ) ln this Division-
"off'er period", in relation to a takeover bid, means the

time allowed for acceptance of the bid by the Takeover
Rules;

"opted-in comparly" means a company in relation to
rvhich-

(a) an opting-in resolution has effect; and

(b) the conditions specified in section 606(2) and (3)
continue to be satisfied;

"opting-in resolution" means a special resolution of
the klnd referred to in section 606(1);

"opting-out resolution" means a special resolution of
the kind referred to in section 606(4).

(2) For the purposes of this Division-

Prtr rlelte
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(a) securities of a company are treatecl as shares of
the company if they-
(i) are corlveilible into; or

(ii) entitle the holder to subscribe fbr. shares in
the company: and

(b) debentures issued by a company are treitted as
shares in the company if they confer voting
rights on their holder.

606.(1) A cornpany may.by a special resolution, Irtpedtrent

opt in fbr the purposes of this Part if tire following two :,,'i:,,,,",-,
conditions ale satislled in relation to the company. 

:,1flilii_
(.2) The first condition is that the cclntpany has .ut.

voting shares adnritted to trading on a regulated market.

(3) The second condition is that-
(a) no shares conf'erring special rights in the

cornpany are held by-
(i) a Cabinet Secretary,

(ii) n nominee of, or any other person acting on
behall'of, a Cabinet Secretary, or

(iii) a cornpany directly or indirectly controlled
by a Cabinet Secretary; atrd

(b) no such rights are exercisable by or on behalf of
a Cabinet Secretary under any enactntent.

I t+l A cornpany may revoke an opting-in resolution

I Oy , f,urther special resolution called an opting-out
, resolut ion.

607. ( l) For the purpose of this section, the eft-ectivg r"trrrrt.t

date is the date specified in an opting-in resolution or an ll,:':,1,i"'"
opting-out resolution is tcl have effect. r)pl. [tg- rn

anrl oplrrrg-

(2) An opting-in resolution or an opting-out t)Lrr

resolution has no eifect unless it specifies an effeitiva res.ltttrtrttr

date.

(3) The effective date of an opting-in resolution may
not be earlier than the date on which the resolution is
passed.

(4) The second condition in section 618 is required
to be satisfied at the time when the opting-in resolution is
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passed, but the first condition does not need to be satisfied
until the effective date.

(5) An opting-in resolution passed before the time
when voting shares of the company are admitted to trading
on a regulated market complies with the requirement in
subsection (1) if, instead of specifying a particular date, it
provides for the resolution to have effect from that time.

(6) An opting-in resolution passed before the
commencement of this section complies with the
requirement in subsection (1) if, instead of specifying a
particular date, it provides for the resolution to have effect
from that commencement.

(7) The effective date of an opting-out resolution
may not be earlier than the first anniversary of the date on
which a copy of the opting-in resolution was lodged with
the Registrar for registration.

608. (1) The following provisions have effect when
a takeover bid is made for an opted-in company.

(2) An agreement to which this section applies is
void in so far as it places any restriction-

(a) on the transfer to the offeror, or at the offeror's
direction to another person, of shares in the
company during the offer period;

on the transfer to any person of shares in the
company at a time during the offer period when
the offeror holds shares amounting to not less
than seventy-five percent in value of all the
voting shares in the company;

on rights to vote at a general meeting of the
company that decides whether to take any action
that might result in the frustration of the bid;

on rights to vote at a general meeting of the
company that-
(i) is the first such meeting to be held after the

end of the offer period; and

(ii) is held at a time when the offeror holds
shares amounting to not less than seventy-
five percent in value of all the voting shares
in the company.

Consequenc
es of opting
in: effect on
contractual
restrictions.
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(3) This section applies to an agreement-

(a) entered into between a person holding shares in
the company and another such person on or after
the commencement of this section; or

(b) entered into at any time between such a person
and the company,

(4) The reference in subsection (2)(c) to rights to
vote at a general meeting of the company that decides
whether to take any action that might result in the
frustration of the bid includes rights to vote on a written
resolution concerned with that question.

(5) For the purposes of subsection (2)(c), action that
might result in the frustration of a bid is any action of that
kind specified in the Takeover Rules.

(6) A person who sustains loss as a result of an act
or omission that would, but for this section, be a breach of
an agreement to which this section applies is entitled to
compensation from any other person who would, but for
this section, be liable to the person for committing or
inducing the breach. The amount of compensation is to be
such amount as the Court considers just and equitable.

(7) A reference in this section to voting shares in the
company does not include-

(a) debentures; or

(b) shares that, under the company's articles of
association, do not normally carry rights to vote
at its general meetings (such as shares carrying
rights to vote that, under those articles, arise only
if specified pecuniary advantages are not
provided).

609.(1) If a takeover bid is made for an opted-in Poweror

company, the offeror may, by making a request to the |jffi:'
directors of the company, require them to convene n gcneral

general meeting of the company if, at the date at which the meeting to

request is made, the offeror holds shares amounting to not convened.

less than seventy-five percent in value of all the voting
shares in the company.

(2) The reference in subsection (1) to voting shares
in the company does not include-
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(a) debentures; or

(b) shares thtrt, uncler the compeny's articles of
associalir.rn, do not normally carry rights lo vote
at lts general meetings (for example, shares
carrying rights to vote that, under those articles,
;rrise only if specified pecuniary advantages are
rrot ilovided).

(3) Sections 271 to 279 apply (with necessary
rnoclifications) to the convening of a general meeting for
the purpose of considering the takeover bid.

610. (l ) A company that has passed an opting-in
resolution or an opting-out resolution shall notify the
resolution to the Authority within fourteen days after the
resolution is passed.

(.2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or an officer of the company
is convicted of an off'ence under subsection (2), the
company continues to fail to notify the resolution to the
Authority, the company, and each officer of the company
who is in default, commit a firrther off'ence on each day on
which the failure continues and on conviction are each
liable to a fine not exceerling twenty thousand shillings for
each such offence.

Division 4-"Squeeze in" and "sell out"

611.(l) Suhsection (2) applies to a takeover offer
that does not relute to shares of different classes.

(2) An ol'[sror who has, as a result of acceptances of
the offer, acquired or unconditionally contracted to
acquire-

(a) rrot less than ninety percent in value of the shares
to which the offer relates; and

(b) if the shares to which the offer relates are voting
shares-not less than ninety percent of the
voting rights conferred by those shares, may give
notice to the holder of any shares to which the

Reclttrremen
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offer relates that the offeror has not acquired or
uncondltiotlally contracted to acquire that the
offeror intends to acquire those shares.

(3) Subsection (4) applies even though the takeover
offer telates to shares of different classes.

(4) An offeror who has, as a result of acceptances of
the offer, acquired or unconditionally contract€d to
acquire-

(a) not less than ninety percent in value of the shares
of any class to which the offer relates; and

(b) if the shares of that class afe voting shafes-rtot
lers than nlnety perceht of the votiflg rights
conferted by those shares,

rnay give rlotiee to the holder of any shares of that
elacs to which the offer relates that the offeror has not
acquired or uhconditionally contracted to acquire that the
offeror intends to acqi.rire those shares.

(5) If a takeover offer that includes among the
shafes to which it relates shares that are allotted after the
date of the offer, the offeror's entitlement to give a notice
under subsection (2) or {4) on any particular date is to be
determined as if the shares to which the offer relates did
not include any shares allotted on or after that date.

(6) Subsecticirt (7) applies if-
(a) the requlreinents for the giving of a notice under

subsectiori (2) or (4) are satlsfied; and

(b) there are shares iir the company that the offeror,
or an associate of the offeroi, has contracted to
acquire subject to conditions being satisfied, and
in relation to which the contract has not become
unconditional.

(7) The offeror?s entitlement to give a notice under
subsection (2) or (4) is to be determined as if-

(a) the shares to which the offer relates included
i,,r lrrr ,,r,rsha,fgt,,ofr ,the,rkimd .refen'ed to in subsection

(6Xb); and

(b) in relation to those shares the words "as a result
of acceptances of the offer" in subsection (2) or
(4) were omitted.
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(8) For the purposes of this section, shares are not
excluded by section 588(4) from those to which the offer
relates if-

(a) they are shares that the offeror acquired, or
unconditionally contracted to acquire, during the
offer period, but were not acquired or contracted
to be acquired as a result of acceptances of the
offer; and

(b) subsection (10) applies, and the offeror is taken
to have acquired or to have contracted to acquire
those shares as a result of acceptance of the
offer.

(9) For the purposes of this section, shares are not
excluded by section 588(5) from those to which the offer
relates if---

(a) during the offer period, an associate of the
offeror acquired, or unconditionally contracted
to acquire, any of the shares to which the offer
relates; and

(b) subsection (10) applies.

(10) This subsection applies if-
(a) at the time the shares were acquired or

contracted to be acquired the value of the
consideration for which they were acquired or
contracted to be acquired does not exceed the
value of the consideration specified in the terms
of the offer; or

(b) those terms are subsequently revised so that
when the revision is announced the value of the
consideration for the acquisition. at the time
referred to in paragraph (a), no longer exceeds
the value of the consideration specified in those
terms.

612. (l) An offeror may not glve a notice under
section 611 otherwise than in the manner prescribed by the
regulations.

(2) An offeror may not give a notice under section
6Il(2) or (4) after the end of -

(a) the period of three months from and including
the day after the last day of the offer period; or

Further
provision
about
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given under
section 6l I
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(b) the period of six months from and including the
date of the offer, if that period ends earlier and
the offer is one to which subsection (3) applies.

(3) This subsection applies to an offer if the time
allowed for acceptance of ths offer is not governed by the
Takeover Rules.

(4) On first giving a notice under section 611 in
relation to an offer, the offeror shall send to the
company-

(a) a copy of the notice; and

(b) a statutory declaration stating that the conditions
for the giving of the notice are satisfied.

(5) If the offeror is a company, subsection (4) (b) is
complied with only if the statutory declaration is made by
a director of the company.

(6) An offeror who-
(a) fails to send a copy of a notice or a statutory

declaration as required by subsection (4): or

(b) makes such a declaration for the purposes of
subsection (4) knowing it to be false or without
having reasonable grounds for believing it to be
true.

commits an offence.

(7) It is a defence for a person charged with an
offence for failing to send a copy of a notice as required by
subsection (4) to prove that reasonable steps were taken to
comply with that subsection.

(8) A person found guilty of having committed an

offence under this section is liable on conviction-

(a) in the case of a body corporate, to a fine
exceeding two million shillings; or

(b) in the case of a natural person, to a flne
exceeding one million shillings.

613. (1) Subject to section 618, this section
if the offeror gives a shareholder a notice under
611.

applies
section

Effect of
notices
under
sectron 6 I I
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(2) The offeror is not only entitled but is bound to
acquire the shares to which the notice relates on the terms
specified in the offer.

(3) If the terms of an offer are such as to give the
shareholder a choice of consideratiorl, the offeror shall
include in the notice particulars of the choice and a
statement-

(a) stating that the shareholder may, within six
weeks from the date of the notice, indicate that
choice by a written communication sent to the
offeror at an address specified in the notice; and

(b) stating which consideration specified in the offer
will apply if a choice is not indicated.

(4) Subsection (3) applies whether or not any time-
limit or other conditions applicable to the choice under the
terms of the offer can still be complied with.

(s) If-
(a) the consideration offered to, or chosen by, the

shareholder is not cash and the 'offeror is no
longer able to provide it; or

(b) the consideration offered to, or chosen by, the
shareholder is not cash and was to have been
provided by a third party who is no longer bound
or able to provide it, the consideration is taken to
consist of an amount of cash, payable by the
offeror, which at the date of the notice is
equivalent to the consideration that was offered
or chosen.

(6) Immediately after the end of six weeks from the
date of the notice, the offeror shall-

(a) send a copy of the notice to the company; and

(b) pay or transfer to the company the consideration
for the shares to which the notice relates.

(7) If the consideration consists of shares or
securities to be allotted by the offeror, the reference in
subsection (6Xb) to the transfer of the consideration is a
reference to the allotment of the shares or securities to the
company.
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(8) If the shares to which the notice relates are
registered, the offeror shall attach to, or enclose with, the
copy of the notice sent to the company under subsection
(3Xa) a document of transfer executed on behalf of the
holder of the shares by a person appointed by the offeror
immediately after receiving the document.

(9) On receipt of the document the company shall
register the offeror as the holder of those shares.

(10) The company holds any consideration received
by it under subsection (5)(b) on trust for the person who,
before the offeror acquired them, was entitled to the shares
in respect of which the consideration was received.

614. (1) If an offeror pays or transfers consideration
to the company under section 613(6), the company shall
pay into a separate bank account that complies with
subsection (2)-

(a) any money it receives under section 613(6Xb);
and

(b) any dividend or other amount accruing from any
other consideration it receives under that
paragraph.

(2) A bank account complies with this subsection if
the balance on the account-

(a) bears interest at an appropriate rate; and

(b) can be withdrawn by such notice (if any) as is
appropriate.

(3) If-
(a) the person entitled to the consideration held on

trust under section 613(10) cannot be found; and

(b) subsection (4) applies, the company shall pay the
consideration, together with any interest,
dividend or other benefit that has accrued from
the consideration, into Court.

(4) This subsection applies if-
(a) reasonable enquiries have been made at

reasonable intervals to find the person; and

(b) either-

Further
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(i) twelve years has elapsed since the
consideration was received; or

(ii) the company has been liquidated,
whichever first occurs.

(5) If the person entitled to the consideration held on
trust under section 613(10) cannot be found and subsection
(4) applies, the following provisions have effect-

(a) the trust is ended;

(b) the company or, if the company has been
liquidated, the liquidator shall sell any
consideration other than cash and any benefit
other than cash that has accrued from the
consideration;

(c) the company or, if the company has been
liquidated, the liquidator shall deposit in the
name of the registrar of the Court in a separate
bank account that complies with subsection (2)
an amount representing-

(i) the consideration so far as it is cash;

(ii) the proceeds of any sale under paragraph
(b);and

(iii) any interest, dividend or other benefit that
has accrued from the consideration. and
shall lodge the receipt for the deposit with
the Registrar,

(6) The expenses of the enquiries referred to in
subsection (4) may be paid out of the money or other
property held on trust for the person to whom the enquiry
relates.

615. (l) Subsections (3) and (4) apply if a takeover
offer relates to all the shares in a company.

(2) For the purposes of subsection (l), a takeover
offer relates to all the shares in a company if it is an offer
to acquire all the shares in the company.

(3) The holder of voting shares to which the offer
relates who has not accepted the offer may require the
offeror to acquire those shares if, at any time before the
end of the offer period-

l
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(a) the offeror has as a result acceptances of the
offer, acquired or unconditionally contracted to
acquire some, but not all of the shares to which
the offer relates; and

(b) those shares, with or without any other shares in
the company that the offeror has acquired or
contracted to acquire, whether unconditionally or
subject to conditions being satisfied-

(i) amount to not less than ninety percent in
value of all the voting shares in the
company or would do so but for subsection
(1) of section 590; and

(ii) confer not less than ninety percent of the
voting rights in the company or would do so
but for that subsection.

(4) The holder of any non-voting shares to which the
offer relates who has not accepted the offer may require
the offeror to acquire those shares if, at any time before the
end of the offer period-

(a) the offeror has, as a result of acceptances of the
offer, acquired or unconditionally contracted to
acquire some, but not all of the shares to which
the offer relates; and

(b) those shares, with or without any other shares in
the company that the offeror has acquired or
contracted to acquire (whether unconditionally
or subject to conditions being satisfied) arnount
to not less than ninety percent in value of all the
shares in the company or would do so but for
section 590(1).

(5) If a takeover offer relates to shares of one or
more classes and at any time before the end of the offer
period-

(a) the offeror has, as a result of acceptances of the
i offer, acquired, or unconditionally contracted to

acquire, some, but not all, of the shares of any
, class to which the offer relates; and

r (b) those shares, with or without any other shares of
I that class that the offeror has acquired or

;
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contracted to acquire, whether unconditionally or
subject to conditions being satisfied-

(i) amount to not less than ninety perppnt in
value of all the shares of that class; and

(ii) if the shares of that class arp voting sharss,
confer not less thanr ninpty.peraent of the

,, , vpting rights carried by the shares of that
class,

the holder of any shares of that class to which the
offer relates who has not accepted the offpr may require
the offeror to acquire those shares.

(6) Subsection (7) applies if-
(a) a shareholder exerpises rights conferred by

subsection (2), (3) or (4Xb);

(b) at the time when the shareholder exercises the
right, there are shares in the company that thE
offeror has contracted to acquire subject to
conditions being satisfied, and in relation to
which the contract has not become
unconditional; and

(c) the requirement imposed by subsection (3Xb) or
(4Xb) (whichever is appropriate) would not be
satisfied if those shares were not taken into
account.

(7) The shareholder is treated for the purposes of
section 617 as not having exercised the rights conferred by
this section unless the requirement imposed by paragraph
(b) of subsection (3) or (4) (as appropriate) would be
satisfied if-

(a) the reference in that paragraph to other shares in
the company that the offeror has contracted to
acquire unconditionally or subject to conditions
being satisfied were a reference to those shares
that the offeror has unconditionally contracted to
acquire; and

(b) the reference in that subsection to tho offer
period were a reference to the period referred to
in section 616(2).

(8) A refprence in subsection , (3Xb), (4Xb), (6) or
(7) to shares that the offeror has acquired, or contracted to

i
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acquire, includes a reference to shares that an associate of
the offeror has acquired or contracted to acquire.

616, (l) Rights confered on a shareholder by
section'615(3), (4) or'(5).aroiexercisable only by a written
communication addressed to the offeror.

(2) Rights pqnferred on a shareholder by section
615(3), (4),orr(S) aro,not,,exercisable after the end of the
period of three months from-

(a) the end of the offer period; or

(b) if later, the date of the notice required to be
given under subsection (3).

(3) Within one month after the time specified in
section 615(3), (4) or (5), the offeror shall give any
shareholder who has not accepted the offer notice in the
prescribed manner of-

(a) the rights that are exercisable by the shareholder
under that subsection; and

(b) the period within which the rights are
exorcisable,

(4) If the notice is given before the end of the offer
period, the offeror shall specify in the notice that the offer
is still open for acceptance.

(5) Subsection (3) does not apply if the offeror has
given the shareholder a notice in respect of the relevant
shares under section 463.

(6) An offeror who fails to comply with subsection
(3) commits an offence.

(7) If the offeror is a company, every officer of that
company who is in default also commits an offence.

(8) If an offeror other than a company is charged
with an offence for failing to comply with subsection (3), it
is a defence to prove that the defendant took all reasonable
steps for securing compliance with that subsection.

(9) A person found guilty of an offence under this
section is liable on conviction-

(a) in the case of a body corporate, to a fine not
exceeding one million shillings; or

Further
provision
about rights.
conferred by
section 615.



1298 The Crnnpanies Bill , 2015

(b) in the case of a natural person, to a fine not
exceeding five hundred thousand shillings.

617.(1) Subject to section 618, this section applies
to shares in respect of which a shareholder has exercised
the rights conferred by section 615.

(2) The offeror is not only entitled but also bound to
acquire shares to which this section applies on the terms of
the offer or on such other terms as may be agreed to by the
shareholder and the offeror.

(3) If the terms of an offer are such as to give the
shareholder a choice of consideration-

(a) the shareholder may indicate that choice when
requiring the offeror to acquire the shares; and

(b) the offeror-
(i) shall include in the notice given to the

shareholder under 616 particulars of the
choice and of the rights conferred by this
subsection; and

(ii) may include in the notice an indication
stating which consideration specified in the
offer will apply if the shareholder does not
indicate a choice.

(4) In subsection (2), the reference to the terms of
the offer is to be read accordingly.

(5) Subsection (3) applies whether or not any tirne-
limit or other conditions applicable to the choice under the
terms of the offer can still be complied rvith.

(6) If the consideration offered to, or chosen, by the
shareholder-

(a) is not cash and the offeror is no longer able to
provide it; or

(b) was to have been provided by a third party who
is no longer bound or able to provide it, the
consideration is taken to consist of an amount of
cash that is payable by the offeror and that, at the
date when the shareholder requires the offeror to
acquire the shares is equivalent to the
consideration that was offered or chosen.
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Division 5-Supplementary proyisions

618. (1) If a notice is given under section 611 to a
shareholder the Court may, on an application made by the
shareholder, order-

(a) that the offeror is not entitled and bound to
acquire the shares to which the notice relates; or

(b) that the terms on which the offeror is entitled and
bound to acquire the shares are such as the Court
considers to be fair and reasonable.

(2) An application under subsection (1) has no effect
unless made within six weeks from the date on which the
notice referred to in that subsection was given.

(3) If an application to the Court under subsection
(l) is pending at the end of the six weeks period, section
6ll(6) does not have effect until the application has been
disposed of.

(4) If a shareholder exercises the rights conferred by
section 615 in respect of any shares, the Court may, on an

application made by the shareholder or the offeror, make
an order specifying the terms on which the offeror is
entitled and bound to acquire the shares.

(5) On the hearing of an application made under
subsection ( I ) or (3), the Court may not-

(a) impose a consideration of a higher value than
that specified in the offer unless the holder of the
shares satisfies that Court that the consideration
so specified would be unfair; or

(b) impose a consideration of a lower value than that
so specified.

(6) The Court may not make an order for costs
against a shareholder making an application under
subsection ( I ) or (3) unless it considers that-

(a) the application was unnecessary, improper or
vexatious'

the shareholder unreasonably delayed making
the application; or

the shareholder behaved unreasonably in
conducting the proceedings on the application.
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(7) The Court may not hear an application made by
a shareholder under subsection (1) or (3) unless the
shareholder has given notice of the application to the
offeror.

(8) An offeror who is given notice of an application
under subsection (1) or (3) shall give a copy of the notice
to-

(a) any person, other than the applicant, to whom a
notice has been given under section 61 1;

(b) any person who has exercised the rights
conferred by section 615.

(9) The Court may not hear an application made by
an offeror under subsection (3) unless the offeror has given
notice of the application to-

(a) any person to whom a notice has been given
under section 6l 1; or

(b) any person who has exercised the rights
conferred by section 615.

(10) Subject to subsection (l l), if a takeover offer has
not been accepted to the extent necessary to enable the
offeror to give notices under section 6ll(2) or (4), the
Court may, on an application made by the offeror, make an

order authorising the offeror to give notices under that
subsection if it is satisfied that-

(a) the offeror has, after reasonable inquiry, been
unable to trace one or more of the persons
holding shares to which the offer relates;

(b) the requirements of that subsection would have
been satisfied if that person, or all of those
persons, had accepted the offer; and

(c) the consideration offered is fair and reasonable.

(11) The Court may not make an order under
subsection (10) unless it considers that it is just and
equitable to do so having regard, in particular, to the
number of shareholders who have been traced but who
have not accepted the offer.
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619. (1) If a takeover offer is made by two or more
persons jointly, the conditions for the exercise of the rights
conferred by section 611 are satisfied-

(a) in the case of an acquisition of shares made as a
result of acceptances of the offer-by the joint
offerors acquiring, or unconditionally
contracting to acquire, the shares jointly; and

(b) in any other case-by the joint offerors acquiring
or unconditionally contracting to acquire the
shares either jointly or separately.

(2) The conditions for the exercise of the rights
conferred by section 615 are satisfied-

(a) in the case of an acquisition of shares made as a
result of acceptances of the offer-by the joint
offerors acquiring, or unconditionally
contracting to acquire, the shares jointly; and

(b) in any other case-by the joint offerors
acquiring, or contracting (whether
unconditionally or subject to conditions being
satisfied) to acquire, the shares either jointly or
separately.

(3) Subject to subsections (5) to (9), the rights and
obligations of the offeror under Division 4 are respectively
joint rights and joint and several obligations of the joint
offerors.

(4) A provision of sections 6l I to 618 that requires
or authorises a notice or other document to be given or sent
by or to the joint offerors is complied with if the notice or
document is given or sent by or to any of them.

(5) The statutory declaration required by section
612(4) is ineffective unless it is made by all of the joint
offerors and, if one or more of them is a company, is
signed by a director of the company or companies
concerned.

(6) Except as provided by subsection (7), in relation
to a takeover offer made by two or more persons jointly, a
reference in this Part to the offeror is a reference the joint
offerors or any of them.

(7) In section 613(l) and (8), in relation to a
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takeover offer made by two or more persons jointly, a

reference to the offeror is a reference to the joint offerors
or such of them as they may determine

(8) In sections 613(5Xa) and 617(6)(a), in relation to
a takeover offer made by two or more persons jointly, a

reference to the offeror being no longer able to provide the
relevant consideration is a reference to none of the joint
offerors being able to do so.

(9) In section 618, in relation to a takeover offer
made by two or more persons jointly, a reference to the
offeror is a reference to the joint offerors, except that-

(a) an application to the Court under that section
may be made by any of them; and

(b) the reference in subsection (10)(a)of that section
to the offeror having been unable to trace one or
more of the persons holding shares is as a

reference to none of the offerors having been
able to do so.

PART XXV_ COMPANY ACCOUNTING RECORDS
AND FINANCIAL STATEMENTS

D,ivision 1 -Introductory provisions

620. (1) In this Part-
"annual financial statement", in relation to a

company. means the company's individual financial
statement for a financial year, and includes any group
financial statement prepared by the company for that year.

(.2) In the case of an unquoted company, its annual
financial statement and reports for a financial year consist
of-

(a) its annual financial statement;

(b) the directors' report; and

(c) the auditor's report on the financial statement
and directors' report unless the company is
exempt from audit.

(3) In the case of a quoted company, its annual
financial statement and reports for a financial year consist
of-

I
t
I

I
I

Interpretatlon
Part XXV



The Companies Bill, 201 5 1 303
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)

(a) its annual financial statement;

(b) the directors' remuneration reportl

(c) the directors'report; and

(d) the auditor's report on-
(i) the financial statement;

(ii) the auditable part of the directors'
remuneration report; and

(iii) the directors' report.

(4) A reference in this Part to a company's annual
financial statement, or to a balance sheet or profit and loss
account, includes notes to the statement, or balance sheet
or profit and loss account that-

(a) give information required by a provision of this
Act or the prescribed financial accounting
standards; and

(b) are required or permitted by the provision to be
given in a note to a company's financial
statements.

62L.Information required by this Part to be given in
notes to a company's annual financial statement can be
contained in the statement or in a separate document
annexed to it.

622. (l) The requirements of this Part relating to the
financial statement of a company apply to each financial
year of the company.

(2) In certain respects, different provisions apply to
different kinds of company.

(3) The main distinctions for this purpose are-
(a) between companies subject to the small

companies regime and companies that are not
subject to that regime; and

(b) between quoted companies and unquoted
companies.

(4) In this Part, if provisions do not apply to all
kinds of company-

(a) provisions applying to companies subject to the
small companies regime appear before the
provisions applying to other companies;
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(b) provisions applying to private cornpanies appear
before the provisions applying to public
companies; and

(c) provisions applying to quoted companies appeaf
after the provisions applying to other companies.

623.The small companies regirne for financial
statements applies to a company for a financial year in
relation to which the company-

(a) qualifies as small; and

(b) is not excluded from the regime.

624. (l) A company qualifies as small in relation to
its first financial year if the qualifying conditions are
satisfied in that year.

(2) A company qualifies as small in relation to a
subsequent financial year if the qualifying conditions-

(a) are satisfied in that year and the preceding
financial year;

(b) are satisfied in that year and the cornpany
qualified as small in relation to the preceding
financial year; and

(c) were satisfied in the preceding financial year and
the company qualified as srnall in relation to that
year.

(3) The qualifying conditions are satisfied by a
company in a year in which it satisfies two or rhore of th€
following requirements -

(a) it has a turnover of not more than seven hundred
and twenty million shillings;

(b) the value of its net assets as shown in its balance
sheet as at the end of the year is not more than
three hundred and sixty million shillings; and

(c) it does not have more than fifty employees.

(4) For a period that is only part of a company's
financial year, the maximum figures for turnover are to be
adjusted proportionately.

(5) In this section, "the number of employees"
means the average number of persons employed by the
company in the year, determined as follows
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(a) ascertain for each month in the financial year the
number of persons employed under contracts of
service by the company in that month (whether
throughout the month or not);

(b) add together the monthly totals; and

(c) divide the result obtained under paragraph (b) by
the number of months in the financial year.

(6) This section is subject to section 625.

625.(l) A parent company qualifies as a small
company in relation to a financial year only if the group of
companies headed by it qualifies as a small group.

(2) A group qualifies as a small group in relation to
the parent company's first financial year if the qualifying
conditions are satisfied in that year.

(3) A group qualifies as a small group in relation to
a subsequent financial year of the parent company if-

(a) the qualifying conditions are satisfied in that
year and the preceding financial yearl

(b) the qualifying conditions are satisfied in that
year and the group qualified as small in relation
to the preceding financial year: and

(c) the qualifying conditions were satisfied in the
preceding financial year and the group qualified
as a small group in relation to that year.

(4) The qualifying conditions are satisfied by a
group in a year in which it satisfies two or more of the
following requirements -

(a) the group has an aggregate turnover of not more
than seven hundred and twenty million shillings
net or eight hundred and sixty-five million
shillings gross;

(b) the aggregate values of the net assets of the
companies comprising the group as shown in the
group's balance sheet as at the end of that yrar
are not more than three hundred and sirty
million shillings: and

(c) the group has not more than fifty employees in
total.
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(5) The aggregate figures in subsection (4)(a) are
calculated by adding together the relevant figures
determined in accordance with section 624 for each
member of the group.

(6) In relation to the aggregate figures in subsection
(4\-

(a) "net" means the amount remaining after any set-
offs and other adjustments are made to eliminate
group transactions in accordance with the
prescribed financial accounting standards; and

(b) "gross" means the amount existing without
making those set-offs and other adjustments.

(7) A company may satisfy any relevant
requirements on the basis of either the net or the gross
figure.

(8) The following figures for each subsidiary
undertaking are to be those included in its individual
financial statement for the relevant financial year-

(a) if its financial year ends with that of the parent
company-that financial year; and

(b) if not-its last financial year ending before the
end of the financial year of the parent company.

(9) If those figures cannot be obtained without
disproportionate expense or undue delay, the latest
available figures can be used

626.(l) The small companigs regime does not apply
to a company that is, or was at any time within the
financial year to which the financial statement relates-

(a) a public company; or

(b) a member of an ineligible group.

(2)

(a)

(b)

A group is ineligible if any of its members is-
a public company;

a body corporate (other than a public company)
whose shares are admitted to trading on a
securities exchange or other regulated market in
Kenya; or

a person who carries on insurance market or
banking activity.
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(3) A company is a small company for the purposes
of subsection (2) if it qualified as a small company in
relation to its last financial year ending on or before the
end of the financial year to which its financial statement
relates.

627.For the purposes of this Part, a company is a
quoted company in relation to a financial year if it was a
quoted company immediately before the end of the
accounting reference period by reference to which that
financial year was determined.

628. (1) Every company shall keep proper
accounting records.

(2) For purposes of subsection (1), accounting
records are proper only if they-

(a) show and explain the transactions of the
company;

(b) disclose with reasonable accuracy, up to the end
of the previous three month trading period, the
financial position of the company at that time;
and

(c) enable the directors to ensure that every financial
statement required to be prepared complies with
the requirements of this Act.

(3) In particular, a company shall ensure that its
accounting records-

(a) contain-

(i) entries from day to day of all amounts of
money received and spent by the company
and the matters in respect of which the
receipt and expenditure takes place; and

(ii) a record of the assets and liabilities of the
company; and

(b) comply with the prescribed financial accounting
standards.

(4) If the business of the company involves dealing
in goods, the company shall ensure that its accounting
records contain-
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(a) statements of stock held by the company at the
end of each financial year of the company;

(b) all statenrents of stock takings from which any
statement of stock as is referred to in paragraph
(a) has been or is to be prepared; and

(c) except in the case of goods sold in the ordinary
course of ordinary retail trade-statements of all
goods sold and purchased, showing the goods
and the buyers and sellers in sutficient detail to
enable thenr to be identified.

(5) A parent company that has a subsidiary
undertaking in relation to which the abclve requirements do
not apply shall take reasonable steps to ensure that the
undertaking keeps such accounting records as will enable
the directors of the parent company to ensure that every
financial statement required to be prepared under this Part
complies rvith the requirenrents of this Act.

629. (1) If a company fails to comply with a

provision of section 628. the company, and each officer of
the company who is in default, commit an offence.

(2) A person who is fbund guilty of an offence under
subsection (l) is liable on conviction-

(a) in the case of a body corporate, to a fine not
exceeding trvo million shillingsl or

(b) in the case of a natural person. to a fine not
exceeding one million shillings or to
imprisonment lbr a tenn not exceeding trvo
years, or to both.

630. (l) Except in so far as the regulations otherwise
provide, a company shall-

(a) keep its accounting records at its registered
office: and

(b) ensure that the records are at all times open to
inspection by the otficers of the company.

(2) A company shall preserve its accounting records
tbr not less than seven years fiorn and including the date
on which they were created.
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(3) If the company is in liquidation. subsection (2) is
subject to any rules in force relating to companies that are
in liquidation.

63f . (1) If a company fails to comply with section
630( I ), the company, and each officer of the company rvho
is in default. commit an offence.

(2) An officer of a company who-
(a) fails to take all reasonable steps to ensure that

the company complies with section 630(2); or

(b) intentionally causes the company to fail to
comply with that subsection, commits an offence.

(3) A person who is found guilty of an off'ence under
subsection (l) is liable on conviction-

(a) in the case of a body corporate, to a fine not
exceeding two million shillings: or

(b) in the case of a natural person, to a fine not
exceeding one million shillings or to imprisonment
for a term not exceeding two years, or to both .

632. (l) A financial year of a company is
determined in accordance rvith this section.

(2) A company's first financial year-
(a) begins with the first day of its first accounting

reference periodl and

(b) ends with the last day of that period or such
other date (not more than seven days before or after
the end of that period) as the directors may
determine;

(3) Subsequent financial years of a company-

(a) begin with the day irnmediately follorving the
end of the previous financial year of the company;
and

(b) end with the last day of its next accounting
reference period or such other day. not more than
seven days before or atier tl-re end of that period, as

the directors may determine.

(4) The directors of a parent company shall ensure
that, except when in their opinion there are good rcasons to

l-109
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the contrary, the financial year of each of its subsidiary
undertakings coincides with the financial year of the parent
company.

(5) If the directors fail to comply with subsection
(4), each of the directors who is in default commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.

(6) If, after a director has been convicted of an
offence under subsection (5), the directors continue to fail
to comply with subsection (4), each of the directors who is
in default commits a further offence on each day on which
the failure continues and on conviction is liable to a fine
not exceeding fifty thousand shillings for each such
offence.

633. (l) The accounting reference periods of a

company are determined according to its accounting
reference date in each calendar year.

(2) The accounting reference date of a company is
the last day of the month in which the anniversary of its
incorporation occurs.

(3) The directors of the company shall ensure that
the first accounting reference period of a company is a
period of at least six months after the date of its
incorporation and not more than eighteen months after that
date.

(4) The subsequent accounting reference periods of
a company are successive periods of twelve months
beginning immediately after the end of the previous
accounting reference period and ending with its accounting
reference date.

(5) This section has effect subject to section 634.

634. (1) A company may, by notice lodged with the
Registrar for registration, change its accounting reference
date having effect in relation to-

(a) the current accounting reference period of the
company and subsequent periods; or

(b) the previous accounting reference period of the
company and subsequent periods.
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(2) The previous accounting reference period of a

company is the one immediately preceding its current
accounting reference period.

(3) The notice under subsection ( I ) is not effective
unless it states whether the current or previous accounting
reference period-

(a) is to be shortened, so as to come to an end on the
first occasion on which the new accounting
reference date occurs or occurred after the
beginning of the period; or

(b) is to be extended, so as to come to an end on the
second occasion on which that date occurs or
occurred after the beginning of the period.

(4) A notice extending a company's current or
previous accounting reference period is not effective if
given less than five years after the end of an earlier
accounting reference period of the company that was
extended under this section.

(5) The Cabinet Secretary ma!, in writing, declare
that subsection (4) should not apply to a notice that has
been lodged or may be lodged by a specified company, in
which case that subsectiorr does not apply to the company.

(6) A company may not lodge a notice in respect of
a previous accounting reference period if the period for
lodging the financial statement for the financial year
determined by reference to that accounting reference
period has already expired.

(7) An accounting reference period may not be

extended so as to exceed eighteen months. A notice under
this section is void if the current or previous accounting
reference period as extended in accordance with the notice
would exceed that limit.

Division 4-Directors of companies to prepare annual
Iinancial statement

635. (1) The directors of every company shall
prepare a financial statement for the company for each of
financial year of the company.

(2) Such a financial statement is referred to in this
Part as the company's individual financial statement.

Duty of directors
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statements.
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(3) If the directors of a company fail to prepare for a
financial year of the company a financial statement that
complies with the relevant requirements of this Part, each
of the directors who is in default commits an offence and
on conviction is liable to a fine not exceeding one million
shillings.

(4) If, after a director has been convicted of an
offence under subsection (3), the directors continue to fail
to prepare the requisite financial statement, each of the
directors who is in default commits a further offence on
each day on which the failure continues and on conviction
is liable to a fine not exceeding one hundred thousand
shillings for each such offence.

636. (1) The directors of a company may approve a
financial statement for the purposes of this Division only if
they are satisfied that the statement gives a true and fair
view of the assets, liabilities and profit or loss-

(a) in the case of an individual financial statement-
of the company;

(b) in the case of a group a financial statement-of
the undertakings comprising the consolidation as

a whole, so far as concerns members of the
company.

(2) In performing the auditing functions under this
Act relating to a company's annual financial statement, the
company's auditor shall have regard to the directors' duty
under subsection ( 1).

(3) If the directors of a company in contravention of
subsection (1), each of the directors rvho is in default
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.

637 . (l) The directors of a company shall prepare the
company's individual a financial statement in accordance
with section 638.

(2) Subsection ( 1) is subject to section 645.

(3) If the directors of a company fail to comply with
subsection (1), each director of the company who is in
default commits an offence and on conviction is liable to a

fine not exceeding five hundred thousand shillings.
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638. ( I ) In preparing an individual financial
statement for a financial year, the directors of a company
shall ensure that the statement complies with the
requirements of this section.

(2) The requirements are that-
(a) the statement comprises-

(i) a balance sheet as at the last day of the
financial year;

(ii) a profit and loss account;

(iii) a statement of cash flow; and

(iv) a statement of change in equity;

(b) the statement-

(i) in the case of the balance sheet-provides a

true and fair view of the financial position of
the company as at the end of the financial
year; and

(ii) in the case of the profit and loss account-
provides a true and fair view of the profit or
loss of the company for the financial year;
and

(c) the statement complies with the prescribed
financial accounting standards relating to-
(i) the form and content of the balance sheet

and profit and loss account; and

(ii) additional information to be provided in the
form of notes to the statement.

(3) If compliance with-
(a) the prescribed financial accounting standards;

and

(b) any other provision made by or under this Act as

to the matters to be included in a company's
individual financial statement or in notes to the
statement,

would not be sufficient to provide a true and fair view,
the directors shall provide the necessary additional
information in the statement or in a note to it.

l3l3
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(4) If, in special circumstances, compliance with the
provisions referred to in subsection ( ) is not consistent
with the requirement to provide a true and fair view, the
directors shall depart from the provisions to the extent
necessary to provide a true and fair view.

(5) The directors shall provide in a note to the
financial statement particulars of any such departure, the
reasons for it and its effect in accordance with prescribed
accounting standards.

639. (l) If, at the end of a financial year, a company
that is not subject to the small companies regime is a parent
company, the directors of the company shall, in addition to
preparing an individual financial statement, prepare a group
financial statement for the year, unless the company is
exempt from that requirement.

(2) Nothing in this section prevents the directors of a
company that is exempt from the requirement to prepare a
group financial statement from doing so if they wish.

(3) If the directors of a company of the kind referred
to in subsection (1) fail to comply with that subsection,
each director of the company who is in default commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.

640. (1) A company that is itself a subsidiary
undertaking is exempt from the requirement to prepare a
group financial statement in the following cases-

(a) if the company is a wholly-owned subsidiary of
that parent undertaking;

(b) if that parent undertaking holds more than fifty
percent of the allotted shares of the company and
notice requesting the preparation of a group
financial statement has not been served on the
company by shareholders holding in total-
(i) more than half of the remaining allotted

shares in the company; or

(ii) five percent of the total allotted shares in the
company.

(2) Such a notice is not effective unless it is served
not later than six months after the end of the financial year
before that to which it relates.
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(3) An exemption under this section is subject to
compliance with the following conditions-

(a) that the company and all of its subsidiary
undertakings are included in a consolidated
financial statement for a larger group made up to
the same date, or to an earlier date in the same
financial year, by a parent undertaking;

(b) that the group financial statement are audited by
one or more persons authorised to audit financial
statements under the law under which the parent
undertaking that prepares them is established;

(c) that the company's individual financial statement
discloses that the company is exempt from the
obligation to prepare and deliver a group
financial statement;

(d) that the company's individual financial statement
states the name of the parent undertaking that
prepares the relevant group financial statement
and-
(i) if the parent undertaking is incorporated

outside Kenya-the country in which it is
incorporated; or

(ii) if the parent undertaking is
unincorporated-the address of its principal
place of business;

(e) that the company lodges with the Registrar,
within the period for lodging its financial
statement and directors' report for the relevant
financial year-copies of -
(i) the group financial statement; and

(ii) if appropriate, the consolidated annual
report, together with the auditor's report on
them;

(0 that any requirement of Part XXXI relating to the
lodgement with the Registrar for registration of a
certified translation into the English language is
satisfied in relation to any document included in
the documents lodged in accordance with
paragraph (e).
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(3) For the purposes of subsection ( I Xb), shares held
by a wholly-owned subsidiary of the parent undertaking, or
held on behalf of the parent undertaking or a wholly-owned
subsidiary, are to be attributed to the parent undertaking.

(4) Shares held by directors of a company for the
purpose of complying with any share qualification
requirement are not to be taken into account fbr the purpose
of determining whether the company is a wholly-owned
subsidiary.

(5) If a condition of an exemption is not complied
with by or in relation to a company, the company, and each
director of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

641. A parent company is exempt from the
requirement to prepare a group financial statement if under
section 644 all of its subsidiary undertakings could be
excluded from consolidation in a group financial statement.

642. (1,) If a group financial statement is required to
be prepared, the directors of the parent company shall
prepare the statement in accordance with section 643.

(2) If the directors of the parent company do not
comply with subsection (l), each director of the company
who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

643.(l) In preparing a group individual financial
statement for a financial year, the directors of the parent
company concerned shall ensure that the statement
complies with the requirements of this section.

(2) The requirements are that-
(a) the statement comprises- -

(i) a consolidated balance sheet dealing with
the financial position of the parent company
and its subsidiary undertakings: and

(ii) a consolidated profit and loss account
dealirrg with the profit or loss of the parent
company and its subsidiary undertakings;

(b) the statement provides a true and fair view of the
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financial position as at the end of the financial
year, and the profit or loss for the financial year,
of the undertakings comprising the consolidation
as a whole, so far as concerns members of the
company;

the statement complies with the prescribed
financial accounting standards relating to-
(i) the form and content of the consolidated

balance sheet and consolidated profit and
loss account: and

(ii) additional information to be provided as
notes to the statement.

Il'compliance with-
the prescribed financial accounting standards;
and

(b) any other provisions made by or under this Act
relating to the matters to be included in a

company's group financial statement or in notes
to the statement, would not be sufficient to
provide a true and fair view, the directors shall
provide the necessary additional information in
the statement or in a note to it.

(4) If, in special circumstances, compliance with any
of the provisions referred to in subsection (3Xb) is
inconsistent with the requirement to provide a true and fair
view, the directors shall depart from those provisions to the
extent necessary to provide a true and fair view.

(5) The directors shall provide particulars of any
such departure, the reasons fbr it and its effect in a note to
the statement.

(6) If the directors of the parent company fail to
comply with a requirement of this section. each director of
the company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

644. (l) In preparing a group financial statement, the
directors of the parent company shall include in the
consolidation all of the subsidiary undertakings of the
company, subject to the exceptions specified in subsections
(2) and (3).
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(2) A subsidiary undertaking can be excluded from
the consolidation if its inclusion is not material for the
purpose of providing a true and fair view. However, two or
more undertakings can be excluded only if taken together
they are not material.

(3) A subsidiary undertaking can also be excluded
from the consolidation if-

(a) serious long-term restrictions substantially will
hinder the exercise of the rights of the parent
company over the assets or management of that
undertaking;

(b) the information necessary for the preparation of
the group financial statement cannot be obtained
without disproportionate expense or undue delay;
or

(c) the interest of the parent company is held
exclusively with a view to making a subsequent
resale.

(4) If the directors of the parent company fail to
comply with subsection (1), each director of the company
who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

645. (1) The directors of a parent company shall
ensure that the individual financial statements of-

(a) the parent company; and

(b) each of its subsidiary undertakings, are all
prepared using the same financial reporting
framework, except to the extent that in their
opinion there are good reasons for not doing so.

(2) Subsection (l) does not apply if the directors do
not prepare a group financial statement for the parent
company.

(3) Subsection (1) applies to the financial statements
of subsidiary undertakings that are required to be prepared
under this Division.

(4) If the directors of the parent company fail to
comply with subsection (1), each director of the company
who is in default commits an offence and on conviction is
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liable to a fine not exceeding five hundred thousand
shillings.

ffi6,(t) If-
(a) a company prepares a group financial statement

in accordance with this Act; and

(b) the notes to the company's individual balance
sheet show the company's profit or loss for the
financial year determined in accordance with this
Act, the profit and loss account need not contain
the information specified in section649.

(2) Although a company's individual profit and loss
account is required to be approved in accordance with
section 652, the account can be omitted from the
company's annual financial statement for the purposes of
the other provisions of this Act.

(3) The exemption conferred by this section is
conditional on the company's annual financial statement
disclosing that the exemption applies.

U7.(l) The regulations may require information
about related undertakings to be provided in notes to a
company's annual financial statement.

(2) Those regulations-

(a) may make different provision according to
whether or not the company prepares a group
financial statement; and

(b) may specify the descriptions of undertaking in
relation to which they apply, and make different
provision in relation to different descriptions of
related undertaking.

(3) The regulations may also provide that
information need not be disclosed with respect to an
undertaking that-

(a) is established under the law of a country outside
Kenya; or

(b) carries on business outside Kenya, if the relevant
conditions are satisfied.

(4) The relevant conditions are-

Certain
rnformation may
be omitted from
individual profit
and loss account
when group
financial
statement is
prepared.

Information about
related
undertakrngs to be

provided in notes
to financial
statements.

nixon.omindi
Highlight



1320 Tht' Cttrrtltttttics Bill. 20 l5

(a) that in the opinion of the directors of the
company the disclosure would detrimentally
affect the business of-
(i) that undertaking;

(ii) the company;

(iii) any of the company's subsidiary
undertakings; or

(iv) any other undertaking that is included in the
consolidation: and

(b) that the Cabinet Secretary agrees that the
information need not be disclosed.

(5) If a company takes advantage of the exemption,
the directors of the company shall state that fact in a note to
the company's annual financial statement.

(6) If the directors of a company fail to comply with
subsection (5), each director of the company who is in
default commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings.

648. (1) This section applies when the directors of a
company are of the opinion that the number of
undertakings in respect of which the company is required to
disclose information under any provision of regulations
under section 641 is such that compliance with that
provision would result in information of excessive length
being provided in notes to the company's annual financial
statement.

(2) If this section applies, the directors of the
company are required to provide the information only in
respect of-

(a) the undertakings whose results or financial
position. in the opinion of the directors,
principally affected the figures shown in the
company's annual financial statementl and

(b) if the company prepares a group financial
statement-undertakings excluded from the
consolidation in accordance with section 644(3).

(3) If the directors of the company take advantage of
subsection (2), they shall-
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(a) include the notes to the company's annual
financial statement a statement that the
information is provided only with respect to such
undertakings as are referred to in that subsection;
and

(b) ensure that the full information (both that which
is disclosed in the notes to the statement and that
which is not) is annexed to the company's next
annual return.

(4) In subsection (3), "next annual return" means that
next return lodged with the Registrar after a copy of the
relevant financial statement is lodged with the Registrar
after the statement has been approved under section 652.

(5) If the directors of a company fail to comply with
subsection (3Xb), each director of the company who is in
default commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.

(6) If, after a director is convicted of having
committed an offence under subsection (5), the directors
continue to fail to comply with the relevant requirement,
each director of the company who is in default commits an
offence on each day on which the failure continues and on
conviction is liable to a fine not exceeding twenty thousand
shillings for each such offence.

649.(1) If a company is not subject to the small
companies regime, the directors of the company shall
include in notes to the company's annual financial
statement the following information about the company's
employees:

(a) the average number of persons employed by the
company in the financial yean and

(b) the average number of persons so employed
within each category of persons employed by the
company.

(2) For the purpose of subsection (1)(b), the
categories by reference to which the number required to be
disclosed is to be determined is to be such as the directors
select, having regard to the manner in which the company's
activities are organised.
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(3) The average number required by subsection
(1)(a) or (b) is to be calculated by dividing the relevant
annual number by the number of months in the company's
financial year.

(4) The relevant annual number is to be calculated in
the following manner-

Step I
Ascertain for each month in the financial year-
(a) for the purposes of subsection (1)(a)-the

number of persons employed under contracts of
service by the company in that month (whether
throughout the month or not); and

(b) for the purposgs of subsection (1Xb)-the
number of persons in the relevant category of
persons so employed;

Step 2

Add together all the monthly numbers.

(5) In respect of all persons employed by the
company during the financial year who are taken into
account in determining the relevant annual number for the
purposes of subsection (1)(a), the directors shall specify the
total amounts respectlvely of-

(a) wages and salaries paid or payable in respect of
that year to those persons; and

(b) costs incurred by the company in respect of
retirement and other benefits in respect of those
persons.

(6) Subsection (5) does not apply in so far as
amounts, or any of them, are stated elsewhere in
company's annual financial statement.

(7) If the company prepares a group financial
statement, this section applies as if the undertakings
included in the consolidation were a single company.

(8) If the directors of a company fail to comply with
subsection (l), each director of the company who is in
default commits an offence and on conviction is liable to a
fine not exceeding five hundred thousand shillings.

the
the
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650. (1) Except in the case of a company that is
subject to the small companies regime, the directors of a

company shall include in the notes to the company's
individual financial statement details of the benefits that
they have received during the relevant financial year of the
company.

(2) The details required to be included in the notes
include (but are not limited to)-

(a) gains made by directors on the exercise of share
options;

(b) benefits received or receivable by directors under
long-term incentive schemes;

(c) payments for loss of office;

(d) benefits receivable, and contributions for the
purpose of providing benefits, in respect of past
services of a person as director or in any other
capacity while director ;

(e) consideration paid to, or receivable by, third
parties for making available the services of a
person as director or in any other capacity while a
director.

(3) For the purposes of this section, amounts payable
to, or receivable by-

(a) a person connected with a director; or

(b) a body corporate controlled by a director, are
taken to be payable to, or receivable, by the
director.

(4) A director or former director of a company shall
give notice to the company of such matters relating to
himself or herself as are prescribed by regulations made for
the purposes of this section.

(5) A director or former director of a company who,
without reasonable excuse, fails to comply with subsection
(4) commits an offence and on conviction is liable to a fine
not exceeding five hundred thousand shillings.

(6) In this section-
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(a) "connected with" and "controlled by" have the
same meanings as in Part IX;

(b) "former director", in relation to a company,
means any person who is or has at any time in the
preceding five years been a director of the
company.

651. (1) If a group financial statement is not prepared
for a company, the directors of the company shall include
in the notes to the company's individual financial statement
details of-

(a) advances and credits granted by the company to
its directorsl and

(b) guarantees of any kind entered into by the
company on behalf of its directors.

(2) If a group financial statement is prepared for the
companies comprising the group, the directors of the parent
company concerned shall include in the notes to the group
financial statement details of-

(a) advances and credits granted to the directors of
the parent company by that company or by any of
its subsidiary undertakings; and

(b) guarantees of any kind entered into on behalf of
the directors of the parent company by that
company or by any of its subsidiary undertakings,

(3) The details of an advance or credit required to be
included in the notes are details of-

(a) its amount;

(b) an indication of the interest rate;

(c) its main condition; and

(d) any amounts repaid.

(4) The details of a guarantee required to be included
in the notes are details of-

(a) its main terms;

(b) the amount of the maximum liability that may be
incurred in respect of the guarantee by the
company (or its subsidiary): and

(c) any amount paid and any liability incurred by the
company (or its subsidiary) for the purpose of
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fulfilling the guarantee (including any loss
incurred of the guarantee).

(5) The directors shall also include in the notes to the
relevant flnancial statement the totals of-

(a) amounts stated under subsection (3Xa);

(b) amounts stated under subsection (3Xd)l

(c) amounts stated under subsection (4Xb); and

(d) amounts stated under subsection (4Xc).

(6) In this section, a reference to the directors of a
company is a reference to the persons who were directors at
any time in the financial year to which the relevant
financial statement relates.

(7) The requirements of this section apply in relation
to every advance, credit or guarantee subsisting at any time
during the financial year to which the statement relates-

(a) whenever it was entered into;

(b) whether or not the person concerned was a
director of the relevant company at the time it
was entered intol and

(c) in the case of an advance, credit or guarantee
involving a subsidiary undertaking of that
company-whether or not the undertaking was
such a subsidiary undertaking at the time it was
entered into.

(8) The regulations may provide that the financial
statements of companies of a specified class need only state
the details required by subsections (3Xa) and (4)(b).

(9) If the directors of a company tail to comply with
subsection (1), (2) or (5), each director of the company who
is in default commits an off-ence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.

652.(l) As soon as practicable after a company's
annual financial statement has been prepared, the directors
shall approve the statement and iurange for one or more of
them to sign it.

(2) The directors shall sign their names on the
company's balance sheet.
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(3) If the financial statement required under this Part
is prepared in accordance with the provisions applicable to
small companies regime, the directors shall include in the
company's balance sheet a statement to that effect.

(4) If an annual financial statement is approved that
does not comply with the requirements of this Act, each
director of the company who-

(a) knew that the statement did not comply, or was
reckless as to whether it complied, with those
requirements; and

(b) failed to take reasonable steps-
(i) to ensure compliance with them; or

(ii) to prevent the financial statement from being
approved, commits an offence and is liable
on conviction to a fine not exceeding one
million shillings.

Division S-Directors' reports

653. (1) The directors of a company shall prepare a
directors' report for each financial year of the company.

(2) For a financial year in which-
(a) the company is a parent company; and

(b) the directors of the company prepare a group
financial statement, the directors shall prepare a
group director's report relating to the
undertakings to which the financial statement
relates.

(3) If appropriate, a group directors' report may give
greater emphasis to the matters that are significant to the
undertakings to which the group financial statement
relates, taken as a whole.

(4) If the directors of a company fail to comply with
subsection (1) or (2), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.

654.(1) The directors shall include in their report
for a financial year-
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(a) the names of the persons who, at any time during
the financial year, were directors of the
company; and

(b) the principal activities of the company during the
course of the year.

(2) In relation to a group directors' report,
subsection (1)(b) has effect as if the reference to the
company were a reference to the undertakings to which the
relevant group financial statement relates.

(3) Except in the case of a company that is subject to
the small companies regime, the directors shall specify in
the report amount (if any) that the directors recommend
should be paid as a dividend.

(4) The regulations may specify other matters that
are required to be disclosed in a directors' report.

(5) If the directors of a company fail to comply with
subsection (l) or (3), each director of the company who is
in default commits an offence and on conviction is liable
to a fine not exceeding five hundred thousand shillings.

655. (l) Unless the company is subject to the small
companies regime, the directors shall include in their
report a business review that complies with subsection (3),
so far as relevant to the company.

(2) The purpose of the business review is to inform
members of the company and assist them to assess how the
directors have performed their duty under section 144.

(3) The business review complies with this
subsection if-

(a) it contains-

(i) a fair review under subsection (l) of the
company's business; and

(ii) a description of the principal risks and
uncertainties facing the company; and

(b) is a balanced and comprehensive analysis of-
(i) the development and performance of
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Business revierv
to be included in
certain directors'
reports.

the
the

nixon.omindi
Highlight

nixon.omindi
Sticky Note
up to the date of the report...

nixon.omindi
Highlight



1328 The Companies Bill, 201 5

(ii) the position of the company's at the end of
that year, consistent with size and
complexity of the business.

(4) In the case of a quoted company, the directors
shall specify in the business review (to the extent
necessary for an understanding of the development,
performance or position of the company)-

(a) the main trends and factors likely to affect the
future development, performance and position of
the business of the company;

(b) information about-

(i) environmental matters (including the of the
business of the company on the
environment);

(ii) the employees of the company; and

(iii) social and community issues, including
information on any policies of the company
in relation to those matters and the
effectiveness of those policies; and

(c) information about persons with whom the
company has contractual or other arrangements
that are essential to the business of the company.

(5) If the business review does not contain
information of each kind mentioned in subsection (4)(bxi),
(ii) and (iii) and (c), the directors shall specify in the
review which of those kinds of information it does not
contain.

(6) The directors shall include in the business review
(to the extent necessary for an understanding of the
development, performance or position of the company's
business)-

(a) an analysis using financial key performance
indicators;

(b) if appropriate, an analysis using other key
performance indicators (including information
relating to environmental matters and employee
matters); and
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(c) references to, and additional explanations of,
amounts included in the company's annual
financial statement.

(8) The directors shall also include in the business
review references to, and additional explanations of,
amounts included in the company's annual financial
statement.

(7) In relation to a group directors' report, this
section has effect as if a reference to a company were a
reference to an undertaking to which the report relates.

(9) If directors of a company fail to comply with a

requirement of this section, each director of the company
who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

656. (l) Section 655 does not require the disclosure
of information about impending developments or matters
in the course of negotiation if the disclosure would, in the
opinion of the directors, detrimentally affect the interests
of the company.

(2) Subsection 655(aXc) does not require the
disclosure of information about a person if the disclosure
would, in the opinion of the directors, seriously prejudice
that person and be contrary to the public interest.

657. (1) This section applies to a company unless-

(a) it is exempt for the relevant financial year from
the requirements of Part XXVII with respect to
the auditing of company's financial statement;
and

(b) the directors take advantage of that exemption.

(2) The directors shall include in their report a

statement that, with respect of each of the persons who was
a director at the time the report was approved-

(a) there is, so far as the p€rson is aware, no relevant
audit information of which the company's
auditor is unaware; and

(b) the person has taken all the steps that the person
ought to have taken as a director so as to be
aware of any relevant audit information and to
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establish that the company's auditor is aware of
that information.

(3) In subsection (2), "relevant audit information"
means information needed by the company's auditor in
connection with preparing the auditor's report.

(4) If a directors' report containing the statement
required by this section is approved but the statement is
false, each director of the company who-

(a) knew that the statement was false, or was
reckless as to whether it was false; and

(b) failed to take reasonable steps to prevent the
report from being approved, commits an offence
and on conviction is liable to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding five
years, or to both.

65E. (1) As soon as practicable after the directors
have finished preparing their annual report for the
company, they shall approve the report and arrange for one
of them or the secretary of the company to sign it.

(2) If the directors' report is prepared in accordance
with the small companies regime, the directors shall
include in the report a statement to that effect.

(3) If a directors' report is approved that does not
comply with the requirements of this Act, each director of
the company who-

(a) knew that it did not comply, or was reckless as to
whether it complied; and

(b) failed to take reasonable steps to ensure
compliance with those requirements, or to
prevent the report from being approved, commits
an offence and on conviction is liable to a fine
not exceeding one million shillings or to
imprisonment for a term not exceeding five
years, or to both.

Division 6-Directors' remuneration reports

659. (1) The directors of a quoted company shall
prepare a directors' remuneration report for each financial
year of the company.
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(2) If subsection (1) is not complied with for a report

financial year, each person who-
(a) was a director of the company immediately

before deadline for lodging the company's
financial statement and reports for the year; and

(b) failed to take all reasonable steps to ensure that
that subsection was complied with, commits an
offence and is liable on conviction to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding three
years, or to both.

660. (l) The regulations may prescribe-

(a) the information that is required to be included in
a directors' remuneration report;

(b) how information is to be set out in the report;
and

(c) what is to be the auditable part of the report.

(2) Each person who is a director of a company, and
each person who is or was at any time during the preceding
five years been a director of the company, who fails to
give to the company such personal details as may be
necessary to comply with regulations made for the purpose
of this section commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

661.(l) As soon as practicable after the directors
have finished preparing the directors' remuneration report,
the directors shall approve the report and shall arrange for
one of them or the secretary of the company to sign it.

(2) If a directors' remuneration report is approved
that does not comply with the requirements of this Act,
each director of the company who-

(a) knew that it did not comply, or was reckless as to
whether it complied; and

(b) failed to take reasonable steps to ensure
compliance with those requirements, or to
prevent the report from being approved, commits
an offence and on conviction is liable to a fine
not exceeding one million shillings.
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662. (l) Every company shall send a copy of its
annual financial statement and reports for each financial
year to-

(a) every member of the company;

(b) every holder of the company's debentures; and

(c) every person who is entitled to receive notice of
general meetings, send a copy of its financial
statement and reports for each financial year.

(2) A company need not send copies of the annual
financial statement and reports to a person for whom the
company does not have a current address.

(3) A company has the current address for a person
if-

(a) an address has been notified to the company by
the person as one at which documents may be
sent to the person; and

(b) the company has no reason to believe that
documents sent to that address will not reach that
person.

(4) In the case of a company not having a share
capital, a copy need not be sent to anyone who is not
entitled to receive notices of general meetings of the
company.

Division 7-Publication of financial statements and
company reports

663. (l) A private company shall comply with
section 662 not later than-

(a) the deadline for lodging a financial statement
and directors' report with the Registrar; or

(b) if earlier-the date on which the company
actually lodges its financial statement with the
Registrar.

(2) A public comparly shall comply with section 662
at least twenty-one days before the date of the general
meeting at which the relevant financial statement and
reports are to be laid.

(3) If. in the case of a public company, copies of the
annual financial statement are sent later than is required by

Company''s duty
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of annual
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reports.
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subsection (2). the copies are nevertheless taken to have
been duly sent if all the members entitled to attend and
vote at the relevant general meeting agree.

(4) Whether the deadline is that for a private
company or a public company is to be determined by
reference to the company's status immediately before the
end of the accounting reference period by reference to
which the financial year for the relevant financial
statement was determined.

664. (l) If a company fails to comply with section
662 or 663, the company, and each officer of the company
who is in default, commit an offence and on conviction are
each liable to a fine not exceeding one million shillings.

(2) If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit an offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding one hundred thousand shillings for each
such offence.

665. (l) A company ma/, in such circumstances as

may be prescribed by the regulations for the purposes of
this section, send to its members a summary financial
statement instead of the copy of the financial statement
required to be sent out in accordance with section 662,
subject to compliance with any conditions so prescribed.

(2) Section 662 applies to the sending out of a
summary financial statement as if it were a financial
statement referred to in that section.

666.(l) The company shall send copies of the
financial statement and reports to any person entitled to
receive them in accordance with section 662 and who
wishes to receive them.

(2) A company that proposes to provide a summary
financial statement shall ensure that the statement complies
with section 661 or 668, whichever is applicable.

667 . (l) If a company that is not a quoted company
exercises the option to provide a summary financial
statement, it shall ensure that the statement-

Offence to fail to
send out copies of
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summary
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(a) is derived from the company's annual financial
statement; and

(b) is prepared in accordance with this section and
regulations made for the purposes of this section.

(2) Nothing in this section prevents a company from
including in a summary financial statement additional
information derived from the company's annual financial
statement or directors' report.

(3) The company shall in its summary financial
statement-

(a) state that it is only a summary of information
derived from the company's annual financial
statement;

(b) state whether it contains additional information
derived from the directors' report and, if so, that
it does not contain the full text of that report;

(c) state how a person entitled to receive annual
financial statements can obtain a full copy of the
company's annual financial statement and the
directors' report;

(d) contain a statement as to whether in the opinion
of the company's auditor the summary financial
statement-

(e)

(i) is consistent with the company's annual
financial statement and, if information
derived from the directors' report is
included in the statement, with that report;
and

(ii) complies with the requirements of this
section and with any regulations made for
the purposes of this section;

state whether the auditor's report on the annual
financial statement was unqualified or qualified
and, if it was qualified, set out the report in full
together with any further material needed to
understand the qualification; and

state in that report-
(i) whether the auditor's statement under

section 728 as qualified or unqualified; and

statements of
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(0

nixon.omindi
Highlight

nixon.omindi
Highlight

nixon.omindi
Highlight

nixon.omindi
Highlight



The Contpanies Bill, 201 5 I 335

(ii) if it was qualified-set out the qualified
statement in full together with any further
material needed to understand the
qualification.

(4) The regulations may require the company to
send information of a prescribed kind separately but at the
same time as the summary financial statement.

668. (l) If a quoted company exercises the option to
provide a summary financial statement, it shall ensure that
the statement-

(a) is derived from the company's annual financial
statement and the directors' remuneration report;
and

(b) complies with subsections (2) and (4) and with
any regulations made for the purposes of this
section.

(2) The summary financial statement referred to in
subsection (1) complies with this subsection if it is in such
form, and contains such information, as are prescribed by
the regulations for the purpose of this section.

(3) Nothing in this section prevents a company from
including in a summary financial statement additional
information derived from the company's annual financial
statement, the directors' remuneration report or the
directors' report.

(4) A summary financial statement complies with
this subsection if it-

(a) states that it is only a summary of information
derived from the company's annual financial
statement and the directors' remuneration report;

(b) states whether it contains additional information
derived from the directors' report and, if so, that
it does not contain the full texl of that report;

(c) states how a person entitled to the company's
annual financial statement, the directors'
remuneration report or the directors' report can
obtain a copy of the statement and reports;

(d) contains a statement as to whether, in the opinion
of the company's auditor, the summary financial
statement-
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(i) is consistent with the company's annual
financial statement and the directors'
remuneration report and, if information
derived from the directors' report is
included in the statement, with that report;
and

(ii) complies with the requirements of this
section and with any regulations made for
the purposes of this section:

(e) states whether the auditor's report on the annual
financial statement and the auditable part of the
directors' remuneration report was unqualified or
qualified and, if it was qualified, set out the
report in full together with any further material
needed to understand the qualification; and

(0 states whether that auditor's report contained a

statement under section 730(2) or 730(3), and if
it did, set out the statement in full.

(5) The regulations may require a quoted company
that exercises the option to provide a summary financial
statement to send information of a specified kind
separately but at the same time as that statement.

669.(l) If a company fails to comply with a

requirement of section 666,661 or 668, the company, and
each officer of the company who is in default, commit an
offence and on conviction are each liable to a fine not
exceeding two hundred and fifty thousand shillings.

(2\ If, after a company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty-five thousand shillings for each such
offence.

670. (1) A quoted company shall ensure that its
annual financial statement and directors' report-

(a) is made available on a website that complies
with section6T2:' and

(b) remains available on the website until the annual
financial statement for the next financial year of
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the company is made available in accordance
with this section.

(2) If a quoted company fails to comply with
subsection (1), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(3) If, after a quoted company or any of its officers
is convicted of an offence under subsection (2). the
company continues to fail to comply with subsection (1),
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

671. (l) If a quoted company prepares a preliminary
statement of its annual results in accordance with the
requirements of listing rules or comparable requirements
of the market on which the company's equity share capital
is admitted to trading, the company shall ensure that the
statement-

(a) is made available on a website that complies
with section6T2; and

(b) remains so available until the annual financial
statement for the financial year is made available
in accordance with section 662.

(2) A statement is a preliminary statement of the
annual results of the company if it consists of information
published before publication of the company's annual
financial statement and is or purports to comprise-

(a) a balance sheet setting out the company's
financial position as at the end of the relevant
financial year; and

(b) the company's profit and loss account for that
year,-whether on an individual or consolidated
basis.

(3) If a quoted company fails to comply with
subsection (1), the company, and each officer of the
company who is in default commit an offence and on
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conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a quoted company or any of its officers
is convicted of an offence under subsection (3), the
company continues to fail to comply with subsection (1).
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding one hundred thousand shillings for each
such offence

672. (l) For the purposes of sections 670 and 671 , a
website complies with this section if it-

(a) is maintained by or on behalf of the company;

(b) identifies the company; and

(c) access to the information on the website, and the
ability to obtain a hard copy of the information from the
website, is not-

(i) conditional on the payment of a fee; or

(ii) otherwise restricted, except so far as

necessary to comply with any written law or
regulatory requirement, rvhether of Kenya
or elsewhere.

(2) The company shall ensure that the information
referred to in subsection (1)(c) is-

(a) made available as soon as reasonably
practicable; and

(b) kept available throughout the relevant period.

(3) A failure to make information available on a
website throughout the period referred to in subsection
(2Xb) is to be disregarded if-

(a) the information is made available on the website
for part of that period; and

(b) the failure is wholly attributable to
circumstances that it would not be reasonable to
have expected the company to prevent or avoid.

(4) For the purpose of subsection (2)(b), the relevant
period is-
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(a) in the case of a quoted company's financial
statement-the period referred to in section
670(lXb); and

(b) in the case of a quoted company's preliminary
statement of its annual results-the period
specified in section 671(1)(b).

673.(l) A member, or holder of debentures, of an
unquoted company is entitled to be provided, on demand
and without charge, with a copy of-

(a)

(b)

(c)

the last annual financial statement of the
company;

the last directors' report; and

the auditor's report on that statement and that
report.

(2) The member or holder of debentures is entitled
to a single copy of those documents, in addition to any
copy to which a person may be entitled to under section
662.

(3) [f a company fails to comply with a demand
made under subsection (l), the company, and each officer
of the company who is in default. commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to comply with such a demand. the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
tailure continues and on conviction are each liable to a fine
not exceeding fifty thousand shitlings for each such
off'ence.

674. (l) A member of, or holder of debentures of, a
quoted company is entitled to be provided, on demand and
without charge, with a copy of -

(a) the company's rxost recent annual financial
statement;

(b) the most recent directors' rernuneration repoftl

(c) the most recent directors' report; and
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(d) the auditor's report on that financial statement
(including the auditor's report on the directors'
remuneration report and on the directors' report).

(2) The member or holder of debentures is entitled
to a single copy of those documents, in addition to any
copy to which a person may be entitled under section 662.

(3) If a company fails to comply with a demand
made under subsection (1), the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the company
continues to fail to comply with such a demand, the
company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

675.(1) A company that publishes a document to
which this section applies shall ensure that the document
states the name of the person who signed it on behalf of
the directors.

(2) In the case of an unquoted company, this section
applies to copies of-

(a) its annual financial statement; and

(b) the directors' report.

(3) In the case of a quoted company, this section
applies to copies of-

(a) its annual financial statement;

(b) the directors' remuneration report; and

(c) the directors' report.

(4) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
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676.(l) When publishing its statutory financial
statement, a company shall enclose with or annex to the
statement a copy of' the auditor's report on that financial
statement, unless the company is exempt from audit and
the directors have taken advantage of that exemption.

(2) A company that prepares a statutory group
financial statement for a financial year shall also publish
with it its statutory individual financial statement for that
year.

(3) A company's statutory financial statement is its
financial statement for a financial year as required to be
lodged with the Registrar under section 686.

(4) If a company fails to comply with subsection (1)
or (2), the company, and each officer of the company who
is in default, commit an offence and are liable on
conviction to a fine not exceeding five hundred thousand
shillings.

(5) This section does not apply in relation to the
provision by a company of a summary financial statement
under section 665.

677 . (l) If a company publishes a non-statutory Requrrements rn

financial statement, it shall puUtirt with it a statement ;:;li"."^',fi:it'indicating- 
1,"":-,,j1ji..,

(a) that it is not the company's statutory financial statement.

statement;

(b) whether a statutory financial statement dealing
with a financial year with which the non-
statutory financial statement purports to deal has
been lodged with the Registrar for registration;
and

(c) whether an auditor's report has been made on the
company's statutory financial statement for any
such financial year, and if so whether the
report-
(i) was qualified or unqualified, or included a

reference to any matters to which the
auditor emphasised without qualifying the
report;

(ii) contained a statement under section 130(2);
or
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(iii) contained a statement under section 730(3).

(2) The company shall not publish with a non-
statutory financial statement the auditor's report on the
company's statutory financial statement.

(3) In this section, a ref-erence to the publication by a
company of a non-statutory financial statement is to the
publication of-

(a) any balance sheet or profit and loss account
relating to, or purporting to deal with, a financial
year of the company; or

(b) a statement in any form purporting to be a
balance sheet or profit and loss account for a
group headed by the company relating to, or
purporting to deal with, a financial year of the
company,otherwise than as part of the
company's statutory financial statement.

(4) In subsection (3Xb), "a group headed by the
company" means a group consisting of the company and
any other undertaking (regardless of whether it is a

subsidiary undertaking of the company) other than a parent
undertaking of the company.

(5) If a company contravenes a provision of this
section, the company, and each officer of the company
who is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(6) This section does not apply in relation to the
provision by a company of a summary financial statement
under section 665.

678. For the purposes of sections 675, 686 and 617, a
company is taken to have published a financial statement
or directors' report if it publishes. issues or circulates it or
otherwise makes it available for public inspection in a

manner that invites members of the public generally, or
any class of members of the public, to read it.

Division 8-Public companies: laying of financial
statements and reports before general meeting

679.(l) The directors of a public company shall
present to the members at a general meeting of the copies
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of its annual financial statement and directors' and other
reports.

(2) The directors shall comply with subsection (1)
not later than the deadline for lodging a copy of the
company's financial statement with the Registrar for
registration.

680. (l) If the requirements of section 619 are not
complied with before the end of the specified period, every
person who immediately before the end of that period was
a director of the company commits an offence.

(2) It is a defence for a person charged with an
offence under subsection (1) to prove that the person took
all reasonable steps to ensure that those requirements were
or would be complied with before the end of the specified
period.

(3) It is not a defence to prove that the relevant
documents were not in fact prepared as required by this
Part.

(4) A person who is found guilty of an offence under
subsection (l) is liable on conviction to a fine not
exceeding five hundred thousand shillings.

Division 9-Directors remuneration report to be
approved by members

681.(1) The directors of a quoted company shall,
before the general meeting at which the financial statement
is to be presented, give to the members of the company
entitled to be sent notice of the meeting notice of the
intention to move at the meeting, as an ordinary resolution,
a resolution approving the directors' remuneration report
for the financial year.

(2) The notice may be given in any manner
permitted for the service on the member of notice of the
meeting.

(3) A resolution approving the directors'
remuneration report for the financial year may be approved
at the meeting even if subsection (1) has not been
complied with.

(4) The existing directors of a quoted company shall
ensure that the resolution is put to the vote at the meeting.
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(5) A person's entitlement to remuneration as a

director is not dependent on the passing of the resolution
approving the directors' remuneration report only because
of the provision made by this section.

(6) In this section and in section 682, "existing
director" means a person who is a director of the company
immediately before the general meeting at which the
company's financial statement is or is to be presented.

682. (l) If the directors of a quoted company fail to
comply with section 681(1), each of the directors who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(2) If the resolution approving the directors'
remuneration report is not put to the vote at a general
meeting of a quoted company at which the company's
financial statement is or is to be presented, each existing
director of the company commits an offence andon
conviction is liable to a fine not exceeding five hundred
thousand shillings.

(3) It is a defence for a director charged with an
offence under subsection (2) to prove that the director took
all reasonable steps to ensure that the resolution was put to
the vote of the meeting.

Division l0-Certain financial statements and reports
to tle lodged with Registrar

683. (l) The directors of a company shall lodge with
the Registrar for each financial year the financial statement
and reports required by section 686, 687 or 688.

(2) Subsection (1) is subject to section 689.

684. (1) The deadline for lodging with the Registrar
the documents referred to in section 683(1) is-

(a) for a private company-nine months after the
end of the company's relevant accounting
reference period; and

(b) for a public company-six months after the end
of the company's relevant accounting reference
period, but this subsection is subject to
subsections (2) and (3).
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(2) If the relevant accounting reference period is the
company's first and is a period of more than twelve
months, the deadline is-

(a) nine months or six months, from the first
anniversary of the incorporation of the company;
or

(b) three months after the end of the company's
accounting reference period, whichever ends
later.

(3) If the relevant accounting reference period is
treated as shortened as a result of a notice given by the
company under section 634, the accounting reference
period is-

(a) that applicable in accordance with subsection (1)
and (2); or

(b) three months from the date of the notice,
whichever ends later.

(4) Whether the deadline is that for a private
company or a public company is determined by reference
to the company's status immediately before the end of the
relevant accounting reference period for the company.

(5) In this section in relation to a company, "the
relevant accounting reference period" means the
accounting reference period by reference to which the
financial year for the company's financial statement was
determined.

685. (1) This section applies for the purpose of
calculating the deadline for lodging a company's financial
statement that is expressed as a specified number of
months from a specified date or after the end of a specified
previous deadline.

(2) Subject to subsection (3), the deadline for
lodging a company's financial statement ends with the date
in the appropriate month corresponding to the specified
date or the last day of the specified previous deadline.

(3) If the specified date, or the last day of the
specified previous deadline, is the last day of a month, the
deadline ends with the last day of the appropriate month
(whether or not that is the corresponding date).
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(4) rf-
(a) the specified date. or the last day of the specified

previous deadline, is not the last day of a month
but is the twenty-ninth or thirtieth; and

(b) the appropriate month is February, the deadline
is the last day of February.

(5) In this section, "the appropriate month" means
the month that is the specified number of months after the
month in which the specified date, or the end of the
specified previous deadline, occurs.

686. (1) The directors of a company that is subject
to the small companies regime-

(a) shall lodge with the Registrar for each financial
year a copy of a balance sheet drawn up as at the
last day of that year:

(b) may also lodge with the Registrar-

(i) a copy of the company's profit and loss
account for that year: and

(ii) a copy ofthe directors' report for that year.

(2) The directors shall also lodge with the Registrar
a copy of the auditor's report on the company's balance
sheet and the on the company's profit and loss account and
directors' report (if any).

(3) Subsection (2) does not apply if the company is
exempt from audit and the directors have taken advantage
of that exemption.

(4) [f the directors of a company subject to the small
companies regime lodge with the Registrar a copy of the
company's balance sheet for a financial year and, in
accordance with this section, do not lodge with the
Registrar a copy of the company's profit and loss account
or the directors' report, they shall ensure that the copy of
the balance sheet states in a prominent position it has been
lodged in accordance with the provisions of this Act
applicable to companies that are subject to the small
companies regime.

(5) The directors of a company that is subject to the
small companies regime shall also ensure-

Lodgement
requrrements for
companres sublect
to small
companres
reglme

I

:
l

I

I

t



Tlrc Contpurries Bill, 2015

(a) that the copy of the company's balance sheet,
and of any profit and loss account or directors'
report, lodged rvith the Registrar under this
section states the name of the person who signed
it on behalf of the company; and

(b) that the copy of the auditor's report lodged with
the Registrar under this section -
(i) states the name of the auditor and, if the

auditor is a firm. the name of the person
who signed it as senior statutory auditor; or

(ii) if the conditions in section 138 are
satisfied-state that a resolution has been
passed and notified to the Cabinet Secretary
in accordance with that section.

(6) If the directors of a company that is subject to
the small companies regime fail to comply with a
requirement of this section. each director of the company
who is in default commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

687. (l) The directors of an unquoted company shall
lodge with the Registrar for each financial year of the
company a copy of-

(a) the company's annual financial statement:

(b) the directors' report; and

(c) the auditor's report on that statement and that
report.

(2) Subsection (lXc) does not apply if the company
is exempt from audit and the directors have taken
advantage of that exemption.

(3) The directors of an unquoted company shall also
ensure that-

(a) the copy of the cornpany's balance sheet, and of
the directors' report, lodged with the Registrar
under this section states the name of the person
who signed it on behalf of the company: and

(b) the copy of the auditor's report lodged rvith the
Registrar under this section-
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(i) states the name of the auditor and, if the
auditor is a firm, the name of the person
who signed it as senior statutory auditor; or

(ii) if the conditions specified in section 738 are
satisfied-state that a resolution has been
passed and notified to the Cabinet Secretary
in accordance with that section.

(5) This section does not apply to a company that is
subject to the small companies regime.

(6) If the directors of an unquoted company fail to
comply with a requirement of this section, each director of
the company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

688. (1) The directors of a quoted company shall
lodge with the Registrar for each financial year of the
company a copy of-

(a) the company's annual financial statement;

(b) the directors' remuneration report;

(c) the directors'report; and

(d) a copy of the auditor's report on that statement
and those reports.

(2)
that-

(a)

The directors of a quoted company shall ensure

the copy of the company's balance sheet, and of
any directors' report, lodged with the Registrar
under this section state the name of the person
who signed it on behalf of the company; and

the copy of the auditor's report lodged with the
Registrar under this section-

(i) states the name of the auditor and, if the
auditor is a firm, the name of the person
who signed it as senior statutory auditor; or

(ii) if the conditions in section 738 are
satisfied-state that a resolution has been
passed and notified to the Cabinet Secretary
in accordance with that section.
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(6) If the directors of a quoted company fail to
comply with subsection (1) or (2), each director of the
company who is in default commits an offence and on
conviction is liable to a fine not exceeding five hundred
thousand shillings.

689. (1) The directors of an unlimited company are
not required to lodge a financial statement with the
Registrar in respect of a financial year if at no time during
the relevant accounting reference period-

(a) has the company, to the knowledge of the
directors, been a subsidiary undertaking of an
undertaking that was then limited;

(b) have, to their knowledge, rights been exercisable
by or on behalf of two or more undertakings that
were then limited that, if exercised by one of
those undertakings, would have made the
company a subsidiary undertaking of it; or

(c) has the company been a parent company of an
undertaking that was then limited.

(2) A reference in subsection (1) to an undertaking
being limited at a particular time is to an undertaking
(under whatever law established) the liability of whose
members is at that time limited .

(3) The exemption conferred by this section does not
apply if-

(a) the company is a banking or insurance company
or the parent company of a banking or insurance
group; or

(b) the company is of a class prescribed by the
regulations as a company to which this
subsection applies.

(4) If a company is exempt under this section from
the obligation to lodge financial statements with the
Registrar-

(a) the company's statutory financial statement is its
financial statement for a financial year as

prepared in accordance with this Part and
approved by the company's directors; and

(b) the company shall publish with the financial
statement a statement indicating that the
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company is exempt from the requirement to
lodge statutory financial statements with the
Registrar.

(5) Sections 676(3) and 677(lXb) do not apply to a

company to which subsection (-1) applies.

(6) In this section, the "relevant accounting
reference period", in relation to a financial year, means the
accounting reference period by reference to which that
financial year was determined.

690. (1) This section applies rvhen-

(a) the directors of a company lodge an abbreviated
financial staternent with the Registrarl and

(b) the company is not exempt from audit, or the
directors have not taken advantage of any such
exemption.

(2) When this section applies, the directors of the
company shall also lodge with the Registrar a copy of a
special report of the company's auditor stating that in the
auditor's opinion-

(a) the company is entitled to lodge an abbreviated
financial statement in accordance ivith the
relevant section; and

(b) the abbreviated flnancial statement to be lodged
is properly prepared in accordance with
regulations made for the purpose of that section.

(3) The auditor's report on the company's annual
financial statement need uot be lodged with the Registrar,
but-

(a) if that report was qualitied, the directors shall set
out in the special report the auditor's report in
full together with any further material necessary
to understand the qualification; and

(b) if the auditor's repor-t contained a statement
under-
(i) sectior, 130(2)(a) or (b); or

(ii) secticu 730(3), the directors shall set out in
the special report that statement in full.
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(4) Sections 135, 136, 731 and 139 apply to a
special report under this section as they apply to an
auditor's report on the company's annual financial
statement prepared under Part XXVII.

(5) If an abbreviated financial statement is lodged
with the Registrar, a reference in section 676 or 677 to the
auditor's report on the company's annual financial
statement is to the special auditor's repoft required by this
section.

(6) If the directors of a company fail to comply with
subsection (2), each director of the company who is in
default commits an offence and on conviction is liable to a

fine not exceeding two hundred thousand shillings.

691. (l) An abbreviated tinancial statement of a
company is not valid until it has been approved by the
company's board of directors and signed on behalf of the
board by a director of the company.

(2) The director designated to sign the abbreviated
financial statement shall sign the cornpany's balance sheet.

(3) That director shall ensure that there is included
in a prominent position above the director's signature a
statement to the effect that the company's balance sheet is
prepared in accordance with the special provisions of this
Act relating to companies that are subject to the small
companies regime.

(4) If the directors of a conlpany approve an
abbreviated financial statement that does not comply with
the requirements of regulations (if any) made for the
purpose of this Part, each of the director of the company
who-

(a) knew that it did not conrply, or was reckless as to
whethel it complied: and

(b) failed to take reasonab,le steps to prevent it from
being approved cornmits an offence and on
conviction is liable to a fine not exceeding five
hundred thousand shillings.

692. (l) If the requirernents of scciion 683 are not
complied rvith in relation to thc lodgernerrt of a company's
financial staternent and reports l'or a financial year before
the deadline for lodging them, each person who
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immediately before the end of that period was a director of
the company commits an offence and on conviction is
liable to a fine not exceeding two hundred thousand
shillings.

(2) It is a defence for a person charged with such an
offence to prove that the person took all reasonable steps
to ensure that those requirements would be complied with
before the end of that period.

(3) It is not a defence to prove that the relevant
documents were not in fact prepared as required by this
Part.

(4) If, after a person has been convicted of an
offence under subsection (l), the requirements of section
696 are still not complied with in relation to the lodgement
of a company's financial statements and reports for a

financial year, every person who is a director of the
company commits an offence on each day on which the
requirements are not complied with and on conviction is
liable to a fine not exceeding twenty thousand shilling for
each such offence.

693. (1) rf-
(a) the requirements of section 683 have not been

complied with in relation to a company's
financial statement or reports for a financial year
before the deadline for lodging them with the
Registrar; and

(b) the directors of the company fail to comply with
those requirements within fourteen days after the
service of a notice on them requiring them to do
so, a member or creditor of the company, or the
Registrar, may make an application to the Court
for an order under subsection (2).

(2) On the hearing of an application made under
subsection (1), the Court may make an order directing the
directors, or any of them, to rectify the failure within such
period as may be specified in the order.

(3) The Court's order may provide that all costs of
and incidental to the application are to be borne by the
directors.
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694. (1) A company is liable to a default penalty if
the requirements of section 683 are not complied with in
relation to lodging the company's annual financial
statement and reports with the Registrar by the deadline for
lodging them.

(2) The liability to a default penalty is in addition to
any liability of the directors under section 692.

(3) The amount of the liability is to be calculated in
accordance with the regulations by reference to-

(a) the length of the period between the end of the
period for lodging the financial statements and
reports and the day on which the requirements
are complied with; and

(b) whether the company is a private or public
company.

(4) A default penalty is recoverable by the Registrar
by proceedings brought in a court of competent
jurisdiction.

(5) The Registrar is required to pay into the
Consolidated Fund any penalty recovered in proceedings
under subsection (4).

(6) It is not a defence in proceedings under this
section to prove that the relevant financial statements or
reports were not in fact prepared as required by this Part.

Division ll-Revision of defective financial statements
and reports

695. (1) This section applies to the following
documents-

(a) the annual financial statement of a company;

(b) a directors' remuneration report;

(c) the directors' report of a company;

(d) a summary financial statement of a company.

(2) If it appears to the directors of a company that a
document to which this section applies does not comply
with the requirements of this Act, they may revise the
document so that it does so comply.
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(3) If copies of the original documents have been
sent out to members, lodged rvith the Registrar or, in the
case of a public company, presented at a general meeting
of the company, the directors shall confine the revisions
to-

(a) correcting those matters in relation to which the
original documents did not comply rvith the
requirements of this Act; and

(b) the making of any necessary consequential
amendments.

(4) The regulations may prescribe how the
provisions of this Act are to apply in relation to documents
to which this section applies.

(5) In particular, the regulations may-
(a) make different provision according to whether

the original document is replaced or is
supplemented by a document indicating the
corrections to be made:

(b) specify functions of the company's in relation to
the revised document;

(c) require the directors of a company to take such
steps as may be specified in the regulations-

(i) in relation to an original financial statement
or report that has been sent out to members
of the company and others in accordance
with section 662 presented at a general
meeting of the company or lodged with the
Registrar; or

(ii) in relation to a summary financial statement
or a report that has been sent to members in
accordance with that section as applied by
section 665.

696. (l) rf-
(a) copies of the financial statement or a directors'

report for a financial year of a company have
been sent out under section 662. or

(b) a copy of that financial statement or report has
been lodged with the Registrar or, in the case of

I

I

(
I

I

I

{

I

i

I

I

Cabinet Secretary
may glvc llotlce
ln respect of
company's
frnanc rnl

staten.tents or
reports that are

Lreleved to be
defecti ve

I

I
I

i



The_Cotnpotrics Bill, 20 I 5

a public company, laid before the company in
general meeting, and it appears to the Cabinet
Secretary that that statement or report does not
or may not comply with the requirements of this
Act, the Cabinet Secretary may give notice to the
directors of the company specifying in what
respects it appears that the statement or report
does not or may not so cornply.

(2) A notice under subsection ( I ) is eff'ective only if
it specifies a period of not less than one month for the
directors to give an explanation of the relevant financial
statement or report or to prepare a revised financial
statement or report.

(3) In this section and the other sections of this
Division, "the requirements of this Act" includes the
prescribed accounting standards.

697.(l) If at the end of the period referred to in
section 696(2), or such extended period as the Cabinet
Secretary may allow, it appears to that Secretary that the
directors have not-

(a) given a satisfactory explanation of the relevant
financial statement or directors' report; or

(b) prepared a revised financial statement or
directors' report that complies with the
requirements of this Act, the Cabinet Secretary,
or a person authorised by the Cabinet Secretary
in accordance with section 698, may apply to the
Court for a declaration and order under
subsection (4).

(2) On making an application under subsection (l),
the Cabinet Secretary or authorised person shall lodge with
the Registrar for registration a notice of the application.
together with a general statement of the matters in issue in
the proceedings.

(3) The directors of the company in respect of which
an application is made under subsection (1) are entitled to
be served with a copy of the application and to appear as

respondents at the hearing of the application.

(4) If, on the hearing of an application made under
subsection (l), the Court is satisfied that the relevant
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financial statement or report does not comply with the
requirements of this Act, it may make a declaration to that
effect and order the directors of the company concerned to
prepare a revised financial statement or directors' report
that complies with the requirements of this Act.

(5) If the Court makes an order under subsection (4)
requiring directors to prepare a revised annual financial
statement, it may also give directions for-

(a) the auditing of the statement;

(b) the revision of any relevant directors'
remuneration report, directors' report or
summary financial statement;

(c) the taking of steps by the directors to bring the
making of the order to the notice of persons
likely to rely on the previous financial statement;
and

(d) such other matters as the Court considers
appropriate.

(6) If the Court makes an order under subsection (4)
requiring the preparation of a revised directors' report, it
may also give directions for-

(a) the review of the report by the company's
auditorsl

(b) the revision of any relevant summary financial
statement;

(c) the taking of steps by the directors to bring the
making of the order to the notice of persons
likely to rely on the previous report; and

(d) such other matters as the Court considers
appropriate.

(1) If the Court finds that the company's financial
statement or directors' report did not comply with a
requirement of this Act, it may order all or part of-

(a) the costs of and incidental to the application; and

(b) any reasonable expenses incurred by the
company in connection with, or in consequence
of, the preparation of a revised financial
statement or a revised directors' report, to be
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bome by such of the directors as were party to
the approval of the defective statement or report.

(8) For the purpose of subsection (7), each person
who was a director of the company at the time of the
approval of the annual financial statement or directors'
report is taken to have been a party to the approval unless
the person proves that the person took all reasonable steps
to prevent the approval from being given.

(9) In making an order under subsection (7),the
Court-

(a) is required to have regard to whether the
directors who were party to the approval of the
defective statement or report knew or should
have known that the statement or report did not
comply with the requirements of this Act; and

(b) may exclude one or more directors from the
order or order the payment of different amounts
by different directors.

(10) At the conclusion of proceeding under this
section, the applicant shall lodge with the Registrar for
registration a copy of the order of the Court order or, if the
application has failed or was withdrawn, a notice giving
details of the failure or withdrawal.

(11) This section applies equally to a revised financial
statement and a revised directors' report, in which case it
has effect as if a reference to a revised financial statement
or revised directors' report were a reference to a further
revised financial statement or further revised directors'
report.

698. (1) The Cabinet Secretary may, in writing,
authorise for the purposes of section 697 any person who
appears to the Cabinet Secretary-

(a) to have an interest in, and to have satisfactory
procedures directed to ensuring compliance by
companies with the requirements of this Act
relating to financial statements and directors'
reports;

(b) to have satisfactory procedures for receiving and
investigating complaints about companies'
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annual financial statements and directors'
reports; and

(c) otherwise to be a fit and proper person to be
authorised for those purposes.

(2) A person may be authorised generally or in
respect of particular classes of case, and different persons
may be authorised in respect of different classes of case.

(3) The Cabinet Secretary may refuse to authorise a
person if of the opinion that such an authorisation is
unnecessary having regard to the tact that there are one or
more other persons who have been or are likely to be
authorised.

(4) An authorisation may impose such conditions
relating to the performance of the functions by the
authorised person as appear to the Cabinet Secretary to be
appropriate.

(-5) The Cabinet Secretary may authorise a person
only if it appears to the Cabinet Secretary that the person is
capable of performing the functions of an authorised
person in accordance with the conditions of the proposed
authorisation.

(6) The Cabinet Secretary may at any time vary
conditions of an authorisation by notice given to
authorised person.

(1) The Cabinet Secretary rnay, in writing, revoke an

authorisation for breach of any condition imposed in
respect of it and may include in the revocation such
provision as the Cabinet Secretary thinks necessary with
respect to pending proceedings.

699. ( I ) The Kenya Revenue Authority may disclose
information to the Cabinet Secretary or a person authorised
under section 698 for the purpose of facilitating-

(a) the taking of steps by that person to discover
whether there are grounds for making an
application to the Court under section 691; or

(b) a decision by the Cabinet Secretary or authorised
person whether to make such an application.

(2) This section applies despite any statutory or
other restriction on the disclosure of information.
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(3) Information disclosed to an authorised person
under this section -

(a) may not be used except in or in connection
with-
(i) taking steps to discover whether there are

grounds for making an application to the
Court under section 691'. or

(ii) deciding whether or not to make such an

application, or in. or in connection with,
proceedings relating to such an application;
and

(b) may not be further disclosed except-

(i) to the person to whom the information
relates; or

(ii) in, or in connection with, proceedings on
any such application to the Court.

(4) A person rvho contravenes subsection (3)
commits an offence unless the person establishes on a

balance of probabilities th,t the person-

(a) did not know, and had no reason to suspect.
that the infbrmation had been disclosed
under this section: or

(b) took all reasonable steps and exercised all
due diligence to avoid the contravention.

(5) A person who is found guilty of an offence under
subsection (4) is liable on conviction to a fine not
exceeding one million shillings.

700.(l) This section applies if it appears to the
Cabinet Secretary or a person who is authorised under
section 698 that there is, or may be, a question whether a

company's annual financial statement or a directors' report
complies with the requirements of this Act.

(2) The Cabinet Secretary or authorised person may
require any prescribed person to produce any document, or
to provide any information or explanations, that the
Cabinet Secretary or authorised person may reasonably
require for the purpose of-
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(a) discovering whether there are grounds for
making an application to the Court under section
697; or

(b) deciding whether to make such an application.

(3) The following are prescribed persons for the
purpose of subsection (2): -

For purposes of this section, an authorised person is-
(a) the company;

(b) any officer, employee, or auditor of the
company;

(c) any person who was an officer, employee, or
auditor of the company at a time when the
document or information required by the
authorised person was created or existed.

(4\ If a person fails to comply with a requirement
under subsection (2), the authorised person may apply to
the Court for an order under subsection (5).

(5) If, on the hearing of an application made under
subsection (4), it appears to the Court that the person
concerned has failed to comply with a requirement under
subsection (2), it may order that person to take such steps
as it directs for the production of the relevant documents or
the provision of the relevant information or explanations.

(6) A statement made by a person in response to a
requirement under subsection (2), or an order under
subsection (5), may not be used in evidence against the
person in criminal proceedings.

(1) A person is not, because of this section, required
to produce documents or provide information in respect of
which a claim to legal professional privilege could be
maintained in legal proceedings.

701. (1) This section applies to information obtained
in accordance with a requirement or order under section
700 that relates to the private affairs of a natural person or
to any particular business.

(2) A person in possession of information to which
this section applies shall not, during the lifetime of the
person concerned or so long as that business continues to
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be carried on. disclose the information without the consent
of that person or the person who is carrying on that
business.

(3) Subsection (2) does not apply-
(a) to disclosure permitted by sectionT}2; or

(b) to the disclosure of information that is or has
been available to the public from another source.

(4) A person who discloses information in
contravention of subsection (2) commits an offence and on
conviction is liable to a fine not exceeding one million
shillings.

(5) In proceedings for an offence under subsection
(4), it is a defence to establish (on a balance of
probabilities) that the defendant-

(a) did not know, and had no reason to suspect, that
the information had been obtained in accordance
with a requirement or order under section 700; or

(b) took all reasonable steps and exercised all due
diligence to avoid the commission of the
offence.

702. (l) The prohibition in section 701 against
disclosing information obtained in accordance with a

requirement or order under section 700 that relates to the
private affairs of a natural person or to any particular
business has effect subject to the exceptions specified in
subsections (2) to (5).

(2) The prohibition does not apply to the disclosure
of information for the purpose of enabling the Cabinet
Secretary or authorised person to perform a function under
section 697.

(3) The prohibition also does not apply to a
disclosure made to-

(a) the department of Government responsible for
matters relating to trade;

(b) the National Treasury;

(c) the Central Bank of Kenya;

(d) the Capital Markets Authority,
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(e) the Ethics and Anti-Corruption Commission: and

(e) the Kenya Revenue Authority.

(4) The prohibition also does not apply to a

disclosure made-

(a) with a view to the bringing of, or otherwise in
connection with. disciplinary proceedings
relating to the pertormance by an accountant or
auditor of prof-essional duties;

(b) for the plrrpose of enabling or assisting the
Cabinet Secretary, the National Treasury. the
Central Bank of Kenya. the Kenya Revenue
Authority, the Capital Markets Authority or the
Registrar-General to perform any of their
statutory functions or exercise any of their
statutory powers.

(5) Subject to subsection (6), the prohibition also
does not apply to a disclosure made to an authority of a

foreign country that appears to the Cabinet Secretary or
authorised person to have functions similar to those
specified in section 697 if the disclosure is made for the
purpose of enabling or assisting that authority to perform
those functions.

(6) In determining whether to disclose information
to an authority in accordance with subsection (5), the
Cabinet Secretary or authorised person is required to have
regard to the following considerations-

(a) whether the use which the authority is likely to
make of the information is sufficiently important
to justify making the disclosure;

(b) whether the authority has adequate arrangements
in place to prevent the information from being
used or further disclosed other than-
(i) for the purposes of performing the functions

referred to in that subsection: or

(ii) for other purposes substantially similar to
those for which infbrmation disclosed to the
authorised person could be used or further
disclosed.
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I Division 12-Supplementary provisions
I

703. ( l) This section applies to the following l-rabrlitv of

documents- " 
:ffi:,[:j.iiJ^'*

a directors' report; ::f;::l::'"
a directors' remunerarion reporr; and ll:il';J1,,,,0

a summary financial statement so far as it is derived froni 
reports

either of those reports.

(2) A director of a company is liable to compensate
the company for any loss suffered by it as a result of-
any untrue or misleading statement in a document to which
this section applies; or

the omission from a document to which this section applies
of anything required to be included in it.

(3) A director of a company is liable under
subsection (2) only if the director knerv or ought
reasonably to have known-

the statement to be untrue or misleading or was reckless as

to whether it rvas untrue or misleading; or

the omission to be dishonest concealment of a material
fact.

(4) A director is not liable to a person other than the
company as a result of the person having relied on
information contained in a document to which this section
applies,

(5) The reference in subsection (4) to a director not
being liable includes a reference to another person being
entitled as against the director to be granted any civil
remedy or to rescind or repudiate an agreement.

(6) This section does not affect a person's liability
for a criminal offence.

704.The regulations may provide for all or any of the Resulattons ma!

fottowing- ;l:,1:,tll,,Jii:,,

(a) the financial statements thar companies are ll::ilJ1,.,"u
required by this Act to prepare; reportsor

c()mpalles

(b) the categories of companies required to prepare
financial statements of any description;
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the form and content of the financial statements
that companies are required to prepare;

the obligations of a company in relation to-
(i) the approval of its financial statements and

reports;

(ii) the sending of financial statements and
reports to its members and others;

(iii) the laying of financial statements and
reports before a general meeting of the
company;

(iv) the lodgement by the company of copies of
financial statements and reports with the
Registrar for registration; and

(v) the publication by the company of its
financial statements and reports.

PART XXU_COMPANIES TO MAKE ANNUAL
RETURNS TO REGISTRAR

705. (1) Every company shall submit to the Registrar
successive annual retums each of which is made up to a
date not later than the date that is from time to time the
company's return date.

(2) The company's return date is-
(a) the anniversary of the company's incolporation;

or

(b) if the company's last return lodged in accordance
with this Part was made up to a different date-
the anniversary of that date.

(3) A company shall ensure that its annual return-
(a) complies with the requirements of section 706

and, if applicable, section 707:. and

(b) is lodged with the Registrar within twenty eight
days after the date to which it is made up.

706. (l) A company shall ensure that its annual
return states the date to which it is made up and contains
the following information-

(c)

(d)

't

I

i

Duty of company
to lodge annual
returns wlth
Registrar,

Contents of
annual relurn
general.



The Companies Bill, 201 5 I 365

,

I
i
I

I
I

(a) the address of the company's registered office
and, if a Post Office box number is given, the
physical address of that office;

(b) the type of company and its principal business
activities;

(c) the particulars prescribed by the regulations of-
(i) the directors of the company;

(ii) in the case of a public company, or in the
case of a private company that has a
secretary, the secretary orjoint secretaries of
the company; and

(iii) any person appointed as an authorised
signatory of the company.

(2) The company shall give the information on the
type of company by reference to the classification scheme
prescribed for the purposes of this section by the
regulations.

(3) The company may give the information on its
principal business activities by reference to one or more
categories of any prescribed system of classifying business
activities.

707.(I) A company having a share capital shall
include in its annual return-

(a) a statement of capital; and

(b) the particulars required by subsections (3) to (6)
about the members of the company.

(2) The company shall ensure that the statement of
capital states, with respect to its share capital at the date to
which the return is made up-

(a) the total number of shares of the company;

(b) the aggregate nominal value of those shares;

(c) for each class of shares-
(i) the particulars prescribed by the regulations

of the rights attached to the shares;

(ii) the total number of shares of that class; and

(iii) the aggregate nominal value of shares of that
class: and

Contents of
annual return
information about
share capital and
shareholders.
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the amount paid up and the amount (if any) unpaid on each
share, whether on account of the nominal value of the share
or in the form of a premium.

(3) The company shall ensure that the return includes
the particulars prescribed by the regulations of every person
who-

(a) is a member of the company on the date to which
the return is made up; or

(b) has ceased to be a member of the company since
the date to which the last return was made or, in
the case of the flrst return, since the incorporation
of the company.

(4) The company shall also ensure that the return
conforms to such requirements (if any) as may be
prescribed by the regulations for the purpose of enabling
the entries relating to a person to be easily located.

(5) The company shall further ensure that the return
states -

(a) the number of shares of each class held by each
member of the company at the date to which the
return is made up;

(b) the number of shares of each class transf-erred-

(i) since the date to which the last return was
made up; or

(ii) in the case of the first return, since the
incorporation of the company, by each
member or person who has ceased to be a

member: and

(c) the dates of registration of the transfers.

(6) If either of the two immediately preceding returns
of the company has given the full particulars required by
subsections (3) and (5), the company need only give such
parliculars as relate-

(a) to persons ceasing to be or becoming members
since the date of the last return; and

(b) to shares transferred since that date.

(7) If the company has converted any of its shares
into stock, the company shall include in the return the
corresponding information in relation to that stock, stating
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the amount of stock instead of the number or nominal value
of shares.

708. (1) If a company fails to lodge an annual return
as required by section 705(l) or lodges an annual return
that does not comply with section 70-5(3), the company, and
each officer of the company who is in default, commit an

offence and on conviction are each liable to a fine not
exceeding two hundred thousand shillings.

(2) [f. after a company or any of its officers has been
convicted an offence of failing to lodge an annual return on
time as required by section 705(l), or of failing to lodge an

annual return that complies rvith section 705(3), the
company continues to fail to lodge such a return, or to
lodge an annual return that complies with section 705(3).
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

PART XXVII_AUDITING OF COMPANY
FINANCIAL STATEMENTS

Division l-Requirements for audited financial
statement

709. (l) The directors of a company shall ensure that
the company's annual financial statements for a financial
year are audited in accordance with this Part unless the
company-

(a) is exempt from audit under section 7l 1 or 714: or

(b) is exempt from the requirements of this Part
under section 716.

(2) A company is not entitled to any such exemption
unless its balance sheet contains a statement by the
directors to that effect.

(3) A company is not entitled to exemption under
either of the provisions referred to in subsection (l)(a)
unless the its balance sheet contains a statement by the
directors to the effect that-

(a) the members have not required the company to
obtain an audit of its financial statements for the

1361
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relevant financial year in accordance with section
710; and

(b) the directors acknowledge their responsibilities
for complying with the requirements of this Act
with respect to accounting records and the
preparation of financial statements.

(4) The directors shall ensure that the statement
required by subsection (2) or (3) appears on the balance
sheet above the signature required by section 652.

710. (l) The members of a company that would
otherwise be entitled to exemption from audit under any of
the provisions referred to in section 709( I )(a) may by
notice under this section require it to obtain an audit of its
financial statements for a financial year.

(2) Such a notice is effective only if it is given by-
(a) members holding not less in total than ten percent

in nominal value of the company's issued share
capital, or any class of it; or

(b) if the company does not have a share capital, not
less than ten percent in number of the members
of the company.

(3) The notice is not effective if it is given before the
financial year to which it relates or later than one month
before the end of that year.

711. (l) A company that complies with the
conditions of subsection (2) in respect of a financial year is
exempt from the requirements of this Act relating to the
audit of accounts for that year.

(2) The conditions are-
that the company qualifies as a small company in
relation to that year;

that its turnover in that year is not more than
seven hundred and twenty million shillings; and

that the value of its net assets specified in its
balance sheet as at the end of that year is not
more than three hundred and sixty million
shillings.

Right of members
to require audit.

Small companies:
conditions for
exemption tiom
audrt.
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(3) For a period that is a company's financial year
but not in fact a year the maximum figure for turnover is to
be adjusted proportionately.

(4) For the purposes of this section-

(a) whether a company qualifies as a small company
is to be determined in accordance with section
624(I) to (6);and

(b) "balance sheet total" has the same meaning as in
subsection (5) of that section.

(4) For the purpose of this section, whether a

company qualifies as a small company is to be determined
in accordance with section 624(l) to (6).

712. A company is not entitled to the exemption
conferred by section 7lI lf it was a public company, or
cariied on a banking or insurance business, at any time
within the relevant financial year.

713. (1) A company is not entitled to the exemption
conferred by section 711 in respect of a financial year
during any part of which it was a group company unless-

(a) the conditions specified in subsection (2) are
satisfied; or

(b) subsection (3) applies.

(2) The conditions are-
(a) that the group-

(i) qualifies as a small group in relation to that
financial year; and

(ii) was not at any time in that year an ineligible
group;

that the group's aggregate turnover in that year is
not more than seven hundred and twenty million
shillings net or eight hundred and sixty five
million and five hundred thousand shillings
gross; and

that the aggregate values of the net assets of the
companies comprising the group as specified in
the group's balance sheet as at the end of that
year are not more than three hundred and sixty

Companres
excluded from
smalI companres
exemption,

Availabrlity of
small companres
exemptron in case

of group
company.
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million shillings.

(3) A company is not excluded by subsection (1) if,
throughout the whole of the period or periods during the
financial year when it was a group company, it was both a

subsidiary undertaking and dormant.

(4) In this section-

(a) "group company" means a company that is a

parent company or a subsidiary undertaking; and

(b) "the group", in relation to a group company,
means that company together with all its
associated undertakings.

(5) For purposes of subsection (4Xb), undertakings
are associated if one is a subsidiary undertaking of the other
or both are subsidiary undertakings of a third undertaking.

(6) For the purposes of this section-

(a) whether a group qualifies as small is to be
determined in accordance with section 625;

(b) a group is ineligible if any of its members is-
(i) a public company;

(ii) a body corporate (other than a public
company) whose shares are admitted to
trading on a securities exchange or other
regulated market in Kenya; or

(iii) a person who carries on insurance market or
banking activity;

(c) a group's aggregate turnover is to be determined
in accordance with section 625; and

(d) "net" and "gross" have the same meaning as in
section 625(6).

(7) Subsection (6) applies for the purposes of this
section as if all the bodies corporate in the group were
companies.

714. (I) A company is exempt from the requirements
of this Act relating to the audit of financial statements in
respect of a financial year if-

(a) it has been dormant since its formation; or

Conditrons for
exemption from
audit for dormant
companres.

t

I

I

(



The Contpanies Bill. 20 I 5 137 I

(b) it has been dormant since the end of the previous
financial year and the conditions in subsection (2)
are satisfied.

(2) The conditions are that the company-

(a) with regard to its individual financial statement
for the financial year-
(i) is entitled to prepare financial statements in

accordance with the small companies
regime; or

(ii) would be so entitled but for having been a
public company or a member of an
ineligible group; and

(b) is not required to prepare group financial
statements for that year.

(3) This section has effect subject to sections 709(2)
and (3),110 andl15.

715. A company is not entitled to the exemption
conferred by section 551 if it was at any time within the
relevant financial year a company that was-

(a) an insurance company, a banking company or an
e-money issuer; or

(b) a company of any other kind prescribed by the
regulations for the purposes of this section.

716. (l) The requirements of this Part as to audit of
financial statements do not apply to a company for a
financial year if it is non-profit-making and its financial
statements are subject to audit by the Auditor General.

(2) In the case of a company that is a parent company
or a subsidiary undertaking, subsection (l) applies only if
every group undertaking is non-profit-making.

(3) This section has effect subject to compliance with
section 709(2).

(4) A company is non-profit-making for the purpose
of this section if it does not provide a pecuniary gain to its
members

(5) For the pulpose of subsection (4), a company
provides pecuniary gain to its members if-

Companres
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(a) it carries on any activity for the purpose of
securing pecuniary gain for its members;

(b) it has capital that is divided into shares held by
the company's members;

(c) it holds property in which the company's
members have a disposable interest (whether
directly, or in the form of shares in the capital of
the company or otherwise); or

(d) it is a company that is, or is included in a class of
bodies that is, prescribed by the regulations for
the purposes of this subsection.

(6) For the purposes of subsection (5)(a), a company
does not provide pecuniary gain for its members only
because of any of the following-

(a) the company itself makes a pecuniary gain,
unless that gain or any part of it is divided among
or received by the company's members or any of
them;

the company is established for the protection of a
trade, business or industry in which the
company's members are engaged or interested,
but the company does not itself engage or
participate in any such trade, business or
industry;

members of the company derive pecuniary gain
through the enjoyment of facilities or services
provided by the company for social, recreational,
educational or other similar purposes;

members of the company derive pecuniary gain
from the company in the form of bona fide
remuneration;

members of the company derive pecuniary gain
from the company of a kind that they could also
derive if they were not members of the company;

members of the company compete for trophies or
prizes in contests directly related to the objects of
the company;

the company provides pecuniary gain of a class
prescribed by the regulations for the purposes of
this section.

(b)

(c)

(d)

(e)

(0

(e)
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Division 3-Appointment of auditors

717. (l) A private company shall appoint an auditor
or auditors for each financial year of the company, unless
the directors reasonably resolve otherwise on the ground
that an audited financial statement is unlikely to be
required.

(2) For each financial year for which an auditor or
auditors is or are to be appointed (other than the company's
first financial year), the company shall ensure that the
appointment is made not later than the deadline for making
such an appointment.

(3) The deadline for making such an appointment is
the end of the period of twenty eight days from and
including-

(a) the deadline for sending out copies of the annual
financial statement of the company for the
previous financial year; or

(b) if earlier, the day on which copies of the annual
financial statement of the company for the
previous financial year are sent out under section
662.

(4) The directors may appoint an auditor or auditors
of the company-

(a) at any time before the company's first deadline
for the company to appoint auditors;

(b) following a period during which the company
(being exempt from audit) did not have any
auditor-at any time before the next deadline for
the company to appoint auditors; or

(c) to fill a casual vacancy in the office of auditor.

(5) The members may appoint an auditor or auditors
by ordinary resolution-

(a) not later than the deadline for appointing
auditors;

(b) if the company should have appointed an auditor
or auditors by a deadline for appointing auditors
but did not do so; or

Apporntment of
auditors of plvate
company: general.
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(c) if the directors had power to appoint an auditor or
auditors under subsection (4) but did not make an
appointment.

(6) An auditor or auditors of a private company may
be appointed only-

(a) in accordance with this section; or

(b) in accordance with section 718.

(l) Subsection (6) does not affect the re-appointment
of an auditor taken to have been made by section 7I9(2).

718. (1) If a private company has failed to appoint an
auditor within the period for appointing auditors, the
company shall, within seven days after the end of that
period, notify the Cabinet Secretary of the failure.

(2) As soon as practicable after being notified in
accordance with subsection (1), the Cabinet Secretary shall
appoint one or more auditors to fill the vacancy unless
satisfied that there are good reasons not to.

(3) If a company fails to give notice as required by
subsection (l), the company, and each officer of the
company, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(4) If, after a company or any of its officers has been
convicted on an offence under subsection (3), the company
continues to fail to give the required notice, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine of fifty
thousand shillings for each such offence.

719. (l) An auditor or auditors of a private company
hold office in accordance with the terms of their
appointment, subject to the requirements that-

(a) they do not take office until any previous auditor
or auditors cease to hold office; and

(b) they cease to hold office at the end of the next
period for appointing auditors unless re-
appointed.

Appointment of
auditors of prrvate
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(2) If no auditor has been appointed by the end of the
next period for appointing auditors, any auditor in office
immediately before that time is taken to be re-appointed at
that time, unless-

(a) the auditor was appointed by the directors;

(b) the company's articles require actual re-
appointment;

(c) the re-appointment that is taken to be made
under subsection (2) is blocked by the members
under section 720;

(d) the members have resolved that the auditor
should not be re-appointed; or

(e) the directors have resolved that no auditor or
auditors should be appointed for the financial
year concerned.

(3) Subsection (2) does not affect provisions of this
Part relating to the removal and resignation of auditors.

(4) In assessing the amount of compensation or
damages payable to an auditor on ceasing to hold office, no
account may be taken of the loss of opportunity of the
auditor being re-appointed by the operation of subsection
(2).

720. (l) An auditor of a private company is not taken
to be re-appointed by the operation of section 719(2) if the
company has received notices under this section from
members who hold at least the requisite percentage of the
total voting rights of all members who would be entitled to
vote on a resolution that the auditor should not be re-
appointed.

(2) The "requisite percentage" is five percent or, if a
lower percentage is specified for this purpose in the
company's articles, that lower percentage.

(3) A notice under this section may be in hard copy
or electronic form but is not effective unless it is-

(a) authenticated by the person or persons giving it;
and

(b) received by the company before the end of the
accounting reference period immediately
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preceding the time when the re-appointment
under section 719(2) is taken to have effect.

72L. (l) A public company is required to have an
auditor or auditors for each financial year of the company,
unless the directors reasonably resolve otherwise on the
ground that an audited financial statement is unlikely to be
required for a particular financial year.

(2) For each financial year for which an auditor or
auditors is, or are to be appointed, other than the company's
first financial year, a public company shall ensure that the
appointment is made before the end of the general meeting
at which the company's annual financial statement for the
previous financial year is presented.

(3) The directors of a public company may appoint
an auditor or auditors of the company-

(a) at any time before the general meeting at which
the company's first financial statement is
presented;

(b) following a period during which the company,
being exempt from audit did not have any
auditor, at any time before the next general
meeting at which the company's annual financial
statement is to be presented; or

(c) to fill a casual vacancy in the office of auditor.

(4) The members may appoint an auditor or auditors
by ordinary resolution-

(a) at a general meeting at which the company's
annual financial statement is presented;

(b) if the company should have appointed an auditor
or auditors at such a meeting but did not do so;

(c) if the directors had power to appoint an auditor or
auditors under subsection (3) but did not make an
appointment.

(5) An auditor or auditors of a public company may
be appointed only in accordance with this section or section
722.

722. (1) If an auditor or auditors have not been
appointed for a public company within the period for
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appointing auditors, the company shall, within seven days
after the end of that period, notify the Cabinet Secretary of
the failure.

(2) As soon as practicable after being notified in
accordance with subsection (1), the Cabinet Secretary shall
appoint one or more auditors to fill the vacancy unless
satisfied that there are good reasons not to.

(3) If a company fails to give notice as required by
subsection (1), the company, and each officer of the
company who is in default commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its officers is
convicted on an offence under subsection (3), the company
continues to fail to give the required notice, the company,
and each officer of the company who is in default, commits
a further offence on every day on which the failure
continues and on conviction are each liable to a fine of fifty
thousand shillings for each such offence.

723, (I) The auditor or auditors of a public company
hold office in accordance with the terms of their
appointment, subject to the requirements that-

(a) they do not take office until the previous auditor
or auditors have ceased to hold office; and

(b) they cease to hold office at the conclusion of the
financial statements meeting next following their
appointment, unless re-appointed.

(2) Subsection ( 1) does not affect the operation of the
provisions of this Part relating to the removal and
resignation of auditors.

724. (1) If an auditor is appointed by the members of
a company, the members shall fix the auditor's
remuneration, either by ordinary resolution or in such as the
members may, by ordinary resolution, determine.

(2) If an auditor of a company is appointed by the
directors, the directors shall fix the remuneration of the
auditor.

(3) An auditor appointed by the Cabinet Secretary
entitled to receive from the company remuneration at
reasonable rate fixed by the Cabinet Secretary.
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(4) For the purposes of this section "remuneration"
includes sums paid in respect of expenses.

(5) This section applies in relation to benefits in kind
as well as to payments of money.

725.(l) A company shall disclose the terms on
which the company's auditor is appointed, remunerated or
is required to carry out his or her responsibilities.

(2) In making a disclosure under subsection (1), a

company shall-
(a) include-

(i) a copy of any terms that are in writing; and

(ii) a written memorandum setting out any terms
that are not in writing;

(b) ensure that the disclosure is made at such times,
in such places and by such means as are specified
in the regulations; and

(c) specify the place and means of disclosure-

(i) in a note to its annual financial statement or,
if it prepares a group financial statement, in
a note to that statement;

(ii) in the directors' report; or

(iii) in the auditor's report on its annual financial
statement.

(3) In making regulations for the purpose of this
section, the Cabinet Secretary shall ensure that the
regulations provide for the disclosure of any variation of
the terms on which a company's auditor is appointed,
remunerated or required to carry out the responsibilities of
auditor.

726.The Cabinet Secretary shall ensure that the
regulations provide for safeguarding the disclosure of the
nature of any services provided for a company by the
company's auditor, whether in the auditor's capacity as

auditor or otherwise, or by the auditor's associates.

Division 3-Functions of auditors

727. (l) An auditor shall make a report to the
members of the company on all annual financial statements
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of the company of which copies are, during the auditor's statementor

tenure of oflice- company'

(a) in the case of a private company-to be sent out
to members in accordance with section 662; or

(b) in the case of a public company-to be presented
at a general meeting of the company in
accordance with section 679.

(2) The auditor shall include in the auditor's report-
(a) an introduction identifying the annual financial

statement that is the subject of the audit and the
financial reporting framework that has been
applied in its preparation; and

(b) a description of the scope of the audit identifying
the auditing standards in accordance with which
the audit was conducted.

(3) The auditor shall clearly state in the report
whether, in the auditor's opinion, the annual financial
statements-

(a) gives a true and fair view of-
(i) in the case of an individual balance sheet-

of the financial position of the company as

at the end of the relevant financial year;

(ii) in the case of an individual profit
account-of the profit or loss
company for the financial year; and

(iii) in the case of a group financial statements-
of the financial position as at the end of the
financial year and of the profit or loss for the
financial year of the undertakings to which
the statements relate, taken as a whole, so
far as concerns members of the company;

has been properly prepared in accordance with
the relevant financial reporting framework; and

has been prepared in accordance with the
requirements of this Act.

The auditor shall, in the case of an individual
annual financial statement, clearly state in the
report whether, in the auditor's opinion-

and loss
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(a) the company's balance sheet gives a true and fair
view of the financial position of the company as

at the end ofthe relevant financial year; and

(b) the company's profit and loss account give a true
and fair view of the company's profit or loss for
that year.

(5) The auditor shall, in the case of a group financial
statement, clearly state in the report whether, in the
auditor's opinion-

(a) the consolidated balance sheet gives a true and
fair view of the financial position of the
undertakings to which the statement relates, taken
as a whole, as at the end of the relevant financial
year; and

(b) the consolidated profit or loss account gives a

true and fair view of the profit and loss of those
undertakings, taken as a whole, for that financial
year.

(6) The auditor shall, in the case of an individual
financial statement or a group financial statement, also
clearly state in the report whether, in the auditor's opinion,
the statement-

(a) has been properly prepared in accordance with
the relevant financial reporting framework; and

(b) has been prepared in accordance with the
requirements of this Act (including the prescribed
accounting standards).

(7) The auditor shall-
(a) state in the report whether the report is

unqualified or qualified: and

(b) include in the report a reference to any matters to
which the auditor wishes to draw attention
without qualifying the report.

728.The auditor shall state in the auditor's report on
the company's annual financial statement whether in the
auditor's opinion the information given in the directors'
report for the financial year for which the financial
statement is prepared is consistent with that statement.

Auditor's report
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report
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729.(l)In reporting on the annual financial statement
of a quoted company, the auditor shall-

(a) report to the company's members on the
auditable part of the directors' remuneration
report; and

(b) state whether in the auditor's opinion that part of
the directors' remuneration report has been
properly prepared in accordance with this Act.

(2) For the purposes of this Part, "the auditable part"
of a directors' remuneration report is the part identified as

such under regulations made for the purpose of section 660.

730. (1) In reporting on the annual financial
statement of a company, the company's auditor shall carry
out such investigations as will enable the auditor to form an
opinion-

(a) whether adequate accounting records have been
kept by the company and returns adequate for
their audit have been received fiom the
company's branches not visited by the auditor;

(b) whether the company's individual financial
statement is in aqreement with the company's
accounting records and returns; and

(c) in the case of a quoted company-whether the
auditable part of the company's directors'
remuneration report is in agreement rvith those
accounting records and returns.

(2) If, in reporting on the annual financial statement
of a company, the company's auditor fbrms the opinion-

that the company has not kept adequate
accounting records, or that returns adequate for
their audit have not been received from the
company's branches not visited by that auditor;

that the company's individual financial statement
is not in agreement with the company's
accounting records and returns; or

in the case of a quoted company-that the
auditable part of its directors' remuneration
report is not in agreement with those accounting
records and returns.
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the auditor shall state that opinion in the report.

(3) If the auditor fails to obtain all the information
and explanations that, to the best of the auditor's
knowledge and belief, are necessary for the purposes of the
audit, the auditor shall state that fact in the report.

(4) rf-
(a) the requirements of regulations made for the

purpose of section 650 are not complied with in
the annual financial statemenL or

(b) in the case of a quoted company-the
requirements of regulations made for the purpose
of section 660 as to information forming the
auditable part of the directors' remuneration
report are not complied with in that report, the
auditor shall include in the report, so far as it is
reasonably practicable to do SO, a statement
giving the required particulars.

(5) If the directors of the company have prepared a

financial statement and directors' report in accordance with
the small companies regime and in the auditor's opinion
they were not entitled so to do, the auditor shall state that
fact in the report.

731. (1) An auditor of a company-
(a) has a right of access at all times to the company's

accounting records and financial statements, in
whatever form they are held; and

(b) may require any of the following persons to
provide with such information or explanations as

the auditor thinks necessary for carrying out the
responsibilities of auditor-
(i) an officer or employee of the company;

(ii) a person holding or accountable for any of
the company's accounting records or
financial statements;

(iii) a subsidiary undertaking of the company
that is a body corporate incorporated in
Kenya;

(iv) an officer, employee or auditor of any such
subsidiary underlaking or any person
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holding or accountable for any accounting
records or financial statements of any such
subsidiary undertaking; and

(v) a person who was within any of
subparagraphs (i) to (iv) at a time to which
the information or explanations required by
the auditor relates or relate.

(2) A statement in response to a requirement made
under this section may not be used in evidence in criminal
proceedings against the person, except proceedings for an
offence under section 733.

(3) Nothing in this section compels a person to
disclose information in respect of which a claim to legal
professional privilege could be maintained in legal
proceedings.

732. (l) If a parent company has a subsidiary
undertaking that is not a body corporate incorporated in
Kenya, the auditor of the parent company may require it to
obtain information or explanations for the purpose of
enabling the auditor to carry out the auditor's
responsibilities from any of the following-

(a) the undertaking;

(b) an officer, employee or auditor of the
undertaking;

(c) a person holding or accountable for any of the
undertaking's accounting records or financial
statements;

(d) any person who was within paragraph (b) or (c)
at the relevant time.

(2) The parent company shall, if required to do so,
take such steps as are reasonable to obtain the information
or explanations from the person concerned.

(3) If a company contravenes any of the provisions
of this section, the company, and each officer of the
company who is in default commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

(4) A statement made by a person in response to a
requirement under this section may not be used in evidence
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against the person in criminal proceedings except
proceedings for an offence under section 733.

(5) Nothing in this section compels a person to
disclose information in respect of which a claim to legal
professional privilege could be maintained in legal
proceedings.

733. (1) A person who makes a statement, whether
oral or written containing information or explanations that
the auditor requires, or is entitled to require, under section
73t-

(a) knowing that the statement is false or misleading
in a material respect; or

(b) recklessly without caring whether the statement is
true or false, commits an offence and is liable on
conviction to a fine not exceeding one million
shillings or to imprisonment for a term not
exceeding three years, or to both.

(2) A person who fails to comply with a requirement
under section 732 commits an offence and on conviction is
liable to a fine not exceeding five hundred thousand
shillings.

(3) In proceedings for an offence under subsection
(2),it is a defence for the person charged with the offence
to establish on a balance of probabilities that it was not
reasonably practicable for that person to provide the
required information or explanations.

(4) If a parent company fails to comply with section
732,the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(5) Nothing in this section affects a right of an
auditor to apply for a compliance order to enforce any of
the auditor's rights under section 731 or732.

734. (l) In relation to a written resolution proposed
to be agreed to by a private company, the company's
auditor is entitled to receive all such communications
relating to the resolution as are required to be supplied to a
member of the company.
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(2) A company's auditor is entitled-
(a) to receive all notices of, and other

communication relating to, any general meeting
which a member of the company is entitled to
receive;

(b) to attend any general meeting of the company;
and

(c) to be heard at any general meeting that the
auditor attends on any part of the business of the
meeting in the capacity of auditor.

(3) If the auditor is a firm, the right to attend or be
heard at a meeting is exercisable by a natural person
authorised by the firm in writing to act as its representative
at the meeting.

735. (1) Subject to subsection (2), an auditor shall-
(a) sign and date the auditor's report; and

(b) ensure that the auditor's name is prominently
displayed in the report.

(2) If the auditor is a firm, the senior statutory
auditor of the firm shall sign the report on behalf of the
firm.

(3) An auditor who fails to comply with subsection
(1), or a senior statutory auditor who fiiis to comply with
(2), commits an offence and is liable on conviction to a fine
not exceeding two hundred thousand shillings.

736.(l) In relation to an audit conducted by a firm,
the senior statutory auditor of the firm is, for the purposes
of this Part, the natural person who is named by the firm as

its senior statutory auditor for those purposes.

(2) In nominating a person as its statutory auditor, a
firm of auditors shall have regard to any relevant guidelines
issued by the Cabinet Secretary or by a body specified by
the Cabinet Secretary by order published in the Gazette.

(3) A firm of auditors may not nominate as its
statutory auditor a person who is not eligible for
appointment as auditor of a company.

(4) A person is not subject to civil liability only
because the person signed an auditor's report, or was
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named or identified in the report, as statutory auditor of a

firm of auditors.

737. (l) A company shall not publish a copy of an
auditor's report that relates to the company unless the
copy-

(a) state the name of the auditor and, if the auditor is
a firm, the name of the person who signed the
report as senior statutory auditor; or

(b) if the conditions specified in section 738 are
satisfied-state that a resolution has been passed
and notified to the Cabinet Secretary in
accordance with that section.

(2) For the purposes of this section, a company is
regarded as publishing the report if it publishes, issues or
circulates it or otherwise makes it available for public
inspection in a manner that invites members of the public
generally, or any class of members of the public, to read it.

(3) If a copy of the auditor's report is published
without the statement required by this section, the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

738. (1) The auditor's name and, if the auditor is a
firm, the name of the person who signed the report as

senior statutory auditor, may be omitted from-
(a) published copies of the report; and

(b) the copy of the report lodged with the Registrar
for registration, if the conditions specified in
subsection (2) are satisfied.

(2) The conditions are that the company-
(a) after concluding on reasonable grounds that

statement of the name would create or be likely
to create a serious risk that the auditor or senior
statutory auditor, or any other person, would be
subject to violence or intimidation, has resolved
that the name should not be stated; and

(b) has given notice of the resolution to the Cabinet
Secretary, stating-
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the name and registered number of the
company;

the financial year of the company to which
the report relates; and

(iii) the name of the auditor and, if the auditor is
a firm, the name of the person who signed
the report as senior statutory auditor.

739.(1) This section applies-

(a) if the auditor is a natural person-to that person
and any employee or agent of that person who is
eligible for appointment as auditor of the
company; and

(b) if the auditor is a firm-to any director, member,
employee or agent of the firm who is eligible for
appointment as auditor of the company.

(2) A person to whom this section applies commits
an offence if the person includes, or is responsible for
including, in an auditor's report on the financial statements
of a company information or an explanation that the person
knew or ought to have known was false or misleading in a
material respect.

(3) A person to whom this section applies commits
an offence if the person fails to include, or is responsible
for failing to include, in such a report a statement required
by section 130(2), (3), (4) or (5).

(4) A person found guilty of an offence under
subsection (2) or (3) is liable on conviction to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding three years, or to both.

Division 4-Cessation of office of auditors

740.(l) The members of a company may remove an
auditor from office at any time.

(2) The power to remove an auditor under subsection
(1) is exercisable only-

(a) by ordinary resolution at a meeting; and

(b) in accordance with section 741.

(3) This section does not affect any right that a
person may have to claim compensation or damages for the

(i)

(ii)

i
I

t
I
I

i
I

I
I

r
I

I

r

Offences in
connection with
auditor's report

Resolution
removing auditor
from office.



l 388 Tlrc Contpanies Bill, 2015

termination of the person's appointment as auditor of a

company or of any other appointment that is dependent on
the person being appointed as such an auditor.

(4) An auditor may not be removed from office
before the end of the auditor's term of office except by
resolution under this section.

741. (l) Special notice is required for a resolution at
a general meeting of a company removing an auditor from
office.

(2) On receipt of notice of such an intended
resolution, the company shall immediately serve a copy of
the notice on the auditor proposed to be removed.

(3) The auditor proposed to be removed may, with
respect to the intended resolution-

(a) make written representations to the company, not
exceeding two thousand words; and

(b) request the company to notify the representations
to the company's members.

(4) The company shall-
(a) in any notice of the resolution given to members

of the company, state that the representations
have been made; and

(b) send a copy of the representations to every
member of the company to whom notice of the
meeting is or has been sent.

(5) The company is not required to send copies of the
representations to the members if the members would not
receive their copies of the representations before the
beginning of the meeting.

(6) If a copy of any such representations is not sent
out as required because it was received too late or because
of the company's default, the auditor may, require the
representations to be read out at the meeting.

(7) The fact that the company complies with the
auditor's request under subsection (6) does not affect the
auditor's right to be heard at the meeting.

(8) If the company or a person affected claims that
the representations made by the auditor contain defamatory
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matter, the company or person may apply to the Court for
an order under subsection (9). The auditor is entitled to be
served with a copy of such an application and to be heard at
the hearing of the application by the Court.

(9) On the hearing of such an application, the Court
shall, if satisfied that the representations of the auditor
contain defamatory matter, make an order that they need
not be sent out to the company's members and need not be
read out at the meeting, but if not so satisfied, it shall
dismiss the application.

(10) If the Court has made an order under subsection
(e)-

(a) copies of the auditor's representations need not
be sent out to the company's members: and

(b) those representations need not be read out at the
meeting.

742.(l) Within fourteen days after a resolution is
passed in accordance with section 140, the company shall
lodge a copy of the resolution with the Registrar for
registration.

(2) If a company fails to lodge with the Registrar a

copy of the resolution as required by subsection (1), the
company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge a copy of the resolution with the
Registrar, the company, and each officer of the company
who is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

743, A person who has been removed from office as

auditor by resolution under section 740 has the same rights
in relation to a general meeting of the company-

(a) at which the person's term of office would
otherwise have expired; or
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(b) at which it is proposed to fill the vacancy caused
by the person's removal, as the person would
have had but for being removed from office.

744.(l) In this section, "outgoing auditor", in
relation to a private company, means the auditor of the
company whose term of office ended, or is to end, at the
end of the period for appointing auditors.

(2) This section applies if a resolution is proposed as
a written resolution of a private company the effect of
which would be to appoint a person as auditor in place of
the outgoing.

(3) This section applies only if-
(a) the period for appointing auditors has not ended

since the outgoing auditor ceased to hold office;
or

(b) such a period has ended and an auditor should
have been appointed but was not.

(4) The company shall send a copy of the proposed
resolution to the person proposed to be appointed and to the
outgoing auditor.

(5) Within fourteen days after receiving notice of the
proposed resolution, the outgoing auditor may-

(a) make written representations with respect to the
proposed resolution, not exceeding two thousand
words; and

(b) request the company to circulate the
representations to the company's members.

(6) The company shall circulate the representations
together with the copy or copies of the resolution circulated
in accordance with section 265 or 267, except that the
period allowed under section 269(4) for serving copies of
the proposed resolution is twenty eight days instead of
twenty-one days.

(7) If a company fails to comply with subsection (4)
or (6), the company, and each officer of the company who
is in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.
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(8) If the company or a person affected claims that
the representations made by the auditor contain defamatory
matter, the company or person may apply to the Court for
an order under subsection (9). The auditor is entitled to be
served with a copy of such an application and to be heard at
the hearing of the application by the Court.

(9) On the hearing of such an application, the Court
shall, if satisfied that the representations of the auditor
contain defamatory matter, make an order that the
representations need not be circulated to the company's
members, but if not so satisfied, it shall dismiss the
application.

(10) If the Court has made an order under subsection
(9), copies of the auditor's representations need not be
circulated to the company's members.

(11) If a requirement of this section is not complied
with, the resolution is void.

745. (l) In this section, "outgoing auditor"-
(a) in relation to a private company-means the

auditor of the company whose term of office
ended, or is to end, at the end of the period for
appointing auditors; and

(b) in relation to a public company-means the
auditor whose term of office has ended, or is to
end, at the next general meeting of the company
at which a financial statement of the company is
to be presented

(2) This section applies to a resolution at a general
meeting of a company whose effect would be to appoint a
person as auditor in place of the outgoing auditor.

(3) Special notice is required of a resolution to which
this section applies if-

(a) in the case of a private company -
(i) the period for appointing auditors has not

ended since the outgoing auditor ceased to
hold office; or

(ii) such a period has ended and an auditor
should have been appointed but rvas not; or
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(b) in the case of a public company-

(i) since the outgoing auditor ceased to hold
office no general meeting has been held at
which a financial statement of the company
was presented; or

(ii) a general meeting of the company has been
held at which an auditor should have been
appointed but was not.

(4) As soon as practicable after receiving notice of
such a proposed resolution, the company shall send a copy
of it to the person proposed to be appointed and to the
outgoing auditor.

(5) Within fourteen days after receiving notice of the
proposed resolution, the outgoing auditor may-

(a) make written representations with respect to the
proposed resolution, not exceeding two thousand
words; and

(b) request the company to send a copy of the
representations to the company's members.

(6) The company shall-
(a) in any notice of the resolution given to members

of the company, state that the representations
have been made; and

(b) send a copy of the representations to every
member of the company to whom notice of the
meeting is or has been sent.

(1) The company is not required to send copies of the
representations to the members if the members would not
receive their copies of the representations before the
beginning of the meeting.

(8) If a copy of any such representations is not sent
out as required because it was received too late or because
of the company's default, the outgoing auditor may require
the representations to be read out at the meeting.

(9) If a company fails to comply with subsection (4)
or (6), the company, and each officer of the company who
is in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings
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(10) If the company or a person affected claims that
the representations made by the auditor contain defamatory
matter, the company or person may apply to the Court for
an order under subsection (12).

(11) The auditor is entitled to be served with a copy of
such an application and to be heard at the hearing of the
application by the Court.

(12) On the hearing of such an application, the Court
shall, if satisfied that the representations of the auditor
contain defamatory matter, make an order to the effect that
those representations need neither to be sent to the
company's members nor to be read out at the meeting, but
if not so satisfied, it shall dismiss the application.

(13) If the Court has made an order under subsection
(t2)-

(a) copies of the auditor's representations need not
be sent out to the company's members; and

(b) those representations need not be read out at the
meeting.

746.(l) An auditor of a company may resign from
office by lodging a notice to that effect at the registered
office of the company.

(2) The notice is not effective unless it is
accompanied by the statement required by section 749.

(3) An effective notice of resignation ends the
auditor's term of office on the date on which the notice is
lodged or on such a later date as may be specified in the
notice.

747. (l) Within fourteen days after an auditor of a
company has resigned, the company shall lodge with the
Registrar for registration a copy of the notice of
resignation.

(2) If a company fails to lodge with the Registrar a
copy of the notice of resignation as required by subsection
(1), the company, and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2),the company
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continues to fail to lodge a copy of the resolution with the
Registrar, the company, and each officer of the company
who is in default. commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding twenty thousand shillings for
each such offence.

748.(l) This section applies if an auditor's notice of
resignation is accompanied by a statement of the
circumstances connected with the resignation.

(2) A resigning auditor may deposit with the notice
of resignation a signed requisition calling on the directors
of the company to convene a general meeting of the
company for the purpose of receiving and considering such
explanation of the circumstances connected with the
resignation as the auditor may wish to place before the
meeting.

(3) The auditor may request the company to circulate
to its members-

(a) before the meeting convened on the auditor's
requisition; or

(b) before any general meeting at which the auditor's
term of office would otherwise have expired or at
which it is proposed to fill the vacancy caused by
the auditor's resignation; a statement in writing,
not exceeding two thousand words, setting out
the circumstances that gave rise to the
resignation.

(4) The company shall-
(a) in any notice of the meeting given to members of

the company, state the fact of the statement
having been made; and

(b) send a copy of the statement to every member of
the company to whom notice of the meeting is or
has been sent.

(5) The company is not required to send copies of the
representations to the members if the members would not
receive their copies of the representations before the
beginning of the meeting.

(6) If subsection (5) is not complied with, each
director who failed to take all reasonable steps to ensure
that such a meeting was convened commits an offence and
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on conviction is liable to a fine not exceeding one million
shillings.

(7) Within twenty-one days after the auditor of a

company has resigned, the directors shall convene a

meeting for a day that is not more than twenty eight days
after the date on which the notice convening the meeting is
given.

(8) If a copy of the statement referred to in
subsection (3) is not sent out as required because it was
received too late or because of the company's default, the
auditor may require the statement to be read out at the
meeting.

(9) If the company or a person affected claims that
the representations made by the auditor contain defamatory
matter, the company or person may apply to the Court for
an order under subsection (1 1).

(10) The auditor is entitled to be served with a copy of
such an application and to be heard at the hearing of the
application by the Court.

(11) On the hearing of such an application, the Court
shall, if satisfied that the representations of the auditor
contain defamatory matter, make an order that they need
not be sent out to the company's members and need not be
read out at the meeting, but if not so satisfied, it shall
dismiss the application.

(12) lt the Cou.rt has made an order under subsection
(11)-

(a) copies of the auditor's representations need not
be sent out to the company's members; and

(b) those representations need not be read out at the
meeting.

(13) An auditor who has resigned from office has, in
relation to a company general meeting referred to in
subsection (3Xa) or (b), the same rights as an auditor who
has been removed from office under section 743.

(14) When subsection (13) applies, the references to
matters concerning a person as auditor are to be treated as

references to matters concerning the person as a former
auditor.
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749. (l) If an auditor of an unquoted company ceases
for any reason to hold office, the auditor shall lodge at the
registered office of the company a statement of the
circumstances connected with the auditor's ceasing to hold
office, unless the auditor considers that there are no
circumstances in connection with the cessation of office
that need to be brought to the attention of members or
creditors of the company.

(2) An auditor of an unquoted company who
considers that there are no circumstances in connection
with the auditor's ceasing to hold office that need to be
brought to the attention of members or creditors of the
company shall lodge at the company registered office a

statement to that effect.

(3) An auditor of a quoted company who, for any
reason ceases to hold office, shall lodge at the company's
registered office a statement of the circumstances
connected with the cessation of office.

(4) The auditor shall lodge the statement-

(a) in the case of resignation-together with the
notice of resignation;

(b) in the case of failure to seek re-appointment-not
less than fourteen days before the deadline for
next appointing an auditor; and

(c) in any other case-not later than the end of the
period of fourteen days from and including the
date on which the auditor ceases to hold office.

(5) A person who, on ceasing to hold office as

auditor, fails to comply with a requirement of this section
commits an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings.

(6) In proceedings for such an offence, it is a defence
for the person charged with the offence to establish on a
balance of probabilities that the person took all reasonable
steps and exercised all due diligence to avoid the
commission of the offence.

750. (1) This section applies in respect of a statement
lodged under section 749 that states the circumstances in
which an auditor of a company ceased to hold office.

Statement by
auditor on ceasing
to hold office to
be lodged with
company.
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(2) Within fourteen days after the statement was
lodged with it, the company shall either-

(a) send a copy of it to every person who, in
accordance with section 662 is entitled to be
sent copies of the company's financial
statement; or

(b) apply to the Court for an order under subsection
(4).

(3) The auditor is entitled to be served with a copy of
such an application and to be heard at the hearing of the
application by the Court.

(4) On the hearing of an application made under
subsection (2)(b), the Court, if satisfied that the
representations of the auditor contain defamatory matter-

(a) shall make an order directing that copies of the
statement need not be sent out; and

(b) may further order the company's costs on the
application to be paid in whole or in part by the
auditor, even if not a party to the application.

(5) If the Court has made an order under subsection
(4Xa), the company shall, within fourteen days after the
date on which the order was made, send to the persons
referred to in subsection (2)(a) a statement setting out the
effect of the order.

(6) If no such order is made the company shall send
copies of the statement to the persons referred to in
subsection (2)(a) within 14 days after the date of the
Court's decision or, if the proceedings are discontinued, the
date on which the proceedings are discontinued.

(7) If the company fails to comply with a
requirement of this section, the company, and each officer
of the company who is in default commit an offence and on
conviction are each liable to a fine not exceeding one
million shillings.

751. (1) Unless within twenty-one days from and
including the day on which the auditor lodged a statement
in accordance with section 149 the auditor receives notice
of an application to the Court under section 750, the auditor
shall, within a further seven days, lodge a copy of the
statement with the Registrar for registration.

Auditor to lodge
copy of statement
with Registrar.
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(2) If an application to the Court is made under
section 750 (company's duties in relation to statement) and
the auditor subsequently receives notice under subsection
(6) of that section, the auditor shall, within seven days after
receiving the notice, lodge a copy of the statement with the
Registrar for registration.

(3) An auditor who fails to comply with subsection
(1) or (2) commits an offence and on conviction is liable to
a fine not exceeding five hundred thousand shillings.

(4) In proceedings for an offence under subsection
(3), it is a defence for the person charged with the offence
to establish on a balance of probabilities that the person
took all reasonable steps, and exercised all due diligence, to
avoid the commission of the offence.

(5) An auditor who fails to comply with subsection
(1) commits an offence and is liable on conviction, to a fine
not exceeding one million shillings.

752.(l) An auditor who ceases to hold office before
the end of the term for which the auditor was appointed
shall notify the appropriate audit authority.

(2) The auditor shall state in the notice that the
auditor has ceased to hold office, and shall enclose with, or
attach to, it a copy of the statement lodged by the auditor at
the company's registered office in accordance with section
749.

(3) If the statement so lodged is to the effect that the
auditor considers that there are no circumstances arising
from the auditor's ceasing to hold office that need to be
brought to the attention of members or creditors of the
company, the auditor shall enclose with, or attach to, the
notice a statement of the reasons for the cessation of office.

(4) The auditor shall comply with the requirements
of this section at the same time as the auditor lodges a
statement at the registered office of the company in
accordance with section 7 49.

(5) A person who, having ceased to hold office as

auditor, fails to comply with a requirement of this section
commits an offence and is liable on conviction to a fine not
exceeding five hundred thousand shillings.

(6) In proceedings for an offence under subsection
(5), it is a defence for the person charged with the offence

Duty of auditor to
notify appropriate
audit authority.
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to establish on a balance of probabilities that the person
took all reasonable steps and exercised all due diligence to
comply with the relevant requirement.

753. (1) If an auditor ceases to hold office before the
end of the auditor's term of office, the company shall notify
the appropriate audit authority of that fact.

(2) The company shall include in the notice-

(a) a statement that the auditor has ceased to hold
office; and

(b) enclose with, or attach to, the notice-

(i) a statement by the company of the reasons
that gave rise to the cessation of office; or

(ii) if the copy of the statement lodged by the
auditor at the registered office of the
company in accordance with sectionT49
contains a statement of circumstances that
gave rise to the cessation of office that need
to be brought to the attention of members or
creditors of the company-a copy of that
statement.

(3) Within fourteen days after the date on which the
auditor's statement was lodged at the company's registered
office in accordance with section 149, the company shall
give notice under this section in accordance with section
753.

(4) If the company fails to comply with a
requirement of this section, the company, and each officer
of the company who is in default, commit an offence and
on conviction are each liable to a fine not exceeding one
million shillings.

(5) If, after a company or any of its officers is
convicted of an offence under subsection (4), the company
continues to fail to comply with a requirement of this
section, the company, and each officer of the company who
is in default, commit a further offence on each day on
which the failure continues and on conviction are each
liable to a fine not exceeding one hundred thousand
shillings for each such offence.

Duty of company
to notlfy
appropriate audit
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audltor ceases to
hold office before
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754.(l) As soon as practicable after receiving a

notice under section 752 or 753, the appropriate audit
authority-

(a) shall inform the Cabinet Secretary and the
Institute of Certified Public Accountants of
Kenya of that cessation of office; and

(b) may, if it considers appropriate to do so, forward
to them a copy of the statement or statements that
were enclosed with, or attached to the notice.

(2) If the appropriate audit authority is the Institute
of Certified Public Accountants of Kenya, it is not
necessary to comply with subsection (1) in relation to that
body.

(3) If the Court has made an order under section
750(4) directing that copies of the statement need not be
sent out by the company-

(a) section 701 (restrictions on disclosure of
information obtained under compulsory powers);
and

(b) section 702 (permitted disclosure of information
obtained under compulsory powers), apply in
relation to the copies sent under subsection (1) as

they apply to information obtained under

755.In this Division, "appropriate audit authority"
means such body as is designated by the regulations as the
appropriate audit authority for the purposes of this
Division.

756.It an auditor of a company ceases to hold office
for any reason, any surviving or continuing auditor or
auditors may continue to act in relation to the company

Division S-Quoted companies: right of members
to raise audit concerns at accounts meeting

757. (I) If members of a quoted company propose to
raise at the next general meeting of the company at which a

financial statement of the company is to be presented a

matter relating to-
(a) the audit of the financial statement (including the

auditor's report and the conduct of the audit); or

Approprrate audrt
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appointment.

Meanrng of
"approprrate audit
authorrty" for
purpose of this
Drvision.

Effect of casual
vacancles.

Members'power
to request website
publicatron of
audlt concerns.



The Compurties Bill , 2015 1401

(b) any circumstances connected with an auditor of
the company ceasing to hold office since the
previous general meeting at which a financial
statement of the company was presented.

they may require the company to publish on a website
a statement giving details of the matter to be raised.

(2) A company is required to publish the statement
on the relevant website once it has received requests to that
effect from-

(a) members representing at least five percent of the
total voting rights of all the members who have a
relevant right to vote; or

(b) at least one hundred members who have a
relevant right to vote and hold shares in the
company on which there has been paid up an
average amount per member of at least one
thousand shillings.

(3) In subsection (2), a "relevant right to vote" in
relation to a quoted company means a right to vote at a
general meeting of the company.

(4) A request under this section may be
company in hard copy or electronic form, but
only if it-

(a) identifies the auditor's statement to which
relates:

(b) is authenticated by the person or persons making
it: and

(c) is delivered to the company at least seven days
before the general meeting to which it relates.

(5) The company or any other person who claims to
be aggrieved may apply to the Court for an order declaring
that the right conferred by this section is being abused.

(6) If, on the hearing of an application made under
subsection (5), the Court is satisfied that the applicant's
claim is substantiated, it may make the order sought and, if
it does so, the company is not required to place on a

website a statement under this section.

sent to the
is effective
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(1) The Court may order the members requesting
website publication to pay the whole or part of the
company's costs on the hearing of such an application, and
may do so even if those members are not parties to the
application.

758. (l) A quoted company to which a request under Requtrementsas I

section 151 is made shall make the information to be :il[Ti::"
published for the purposes of that section available on a

website that-
(a) is maintained by or on behalf of the company;

and

(b) identifies the company.

(2) A quoted company is not entitled to make access
to the information on its rvebsite, or the ability to obtain a

hard copy of the information from the website, conditional
on the payment of a fee or compliance with some other
requirement.

(3) The company shall ensure that the statement to be
published on a website is-

(a) made available on the website within three
working days after the company is required to
publish it on a website; and

(b) kept available on the website until after the
meeting to which it relates.

(4) Failure to make information available on a
website throughout the period specified in subsection (a)(b)
is to be disregarded if-

(a) the information is made available on the website
for part of that period; and

(b) the failure is wholly attributable to circumstances
that it would not be reasonable to have expected
the company to prevent or avoid.

759. (l) A quoted company shall, in the notice that it websrte

gives of its financial statemeni mLeting. draw attention to- ::il:li::
(a) the possibility of a statement being placed on a supplementarv

rvebsite in accordance with requests of members
under section 751: and
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(b) the effect of subsections (2), (3) and (4).

(2) A quoted company is not entitled to require the
members requesting website publication to pay its expenses
in conrplying with section I57 or I58 .

(3) A quoted company that is required to place a

statement on a website under section 757 shall forward the
statement to the company's auditor not later than the time
rvhen it makes the statement available on the rvebsite.

(4) The business that can be dealt with at the
financial statements meeting includes any statement that
the company has been required under section 751 to
publish on a website.

760. (l) If a quoted company fails to comply with a

requirement of section 758(l) or (3) or 759(l) or (3), the
company, and each officer of the company who is in
default, comrnit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(2) If, after a quoted company or any of its officers is
convicted of an offence under subsection (1), the company
continues to fail to comply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on convictiorr are each liable to a fine
not exceeding fifty thousand shillings for each such
offence.

761. A company is a quoted cornpany for the purposes
of this Division only if it is a quoted company for the
purpose of section 621 rn relation to the financial year for
which a financial statement of the company is to be
presented at a general meeting of the company.

Division 6-Auditors' liability

762.(l) This section applies to any provision-

(a) for exemptrng an auditor of a company. to any
extent, from liability that would otherwise be
incurred by the auditor in connection with any
negligence, default, breach of duty or breach of
trust in relation to the company occurring when
auditing the company's financial statement; or

r 403
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(b) by which a company directly or indirectly
provides an indemnity, to any extent, for an
auditor of the company, or of an associated
company, against any liability incurred by the
auditor in connection with any negligence,
default, breach of duty or breach of trust in
relation to the company whose financial
statement the auditor is or has been auditing.

(2) A provision of a kind referred to in subsection (1)
is void, except as permitted by-

(a) section 763 (indemnity for costs of successfully
defending proceedings); or

(b) secrions 165 to 167 (liability limitation
agreements).

(3) This section applies to any provision, whether
contained in a company's articles or in any contract with
the company or otherwise.

(4) For the purposes of this section, companies are
associated if one is a subsidiary of the other or both are
subsidiaries of the same body corporate.

763. Section 764 does not prevent a company from
indemnifying an auditor against liability incurred in
defending proceedings, whether civil or criminal, in which
judgment is given in the auditor's favour or the auditor is
acquitted.

764. (l) This section applies to the following
persons -

(a) an officer of a company;

(b) a person employed by a company as an auditor.
(whether or not the person is an officer of the
company).

(2) If. in proceedings for negligence, default, breach
of duty or breach of trust against a person to whom this
section applies, it appears to the court hearing the
proceedings that-

(a) the person is or may be liable but acted honestly
and reasonably; and
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(b) having regard to all the circumstances of the case
(including those connected with the appointment
of the person) the person ought fairly to be

excused, the court may relieve the person from
liability (wholly or in part) on such terms as it
considers appropriate.

(3) A person to whom this section applies may apply
to the court for relief if the person reasonably believes that
a claim will or might be made against the person in respect
of negligence, default, breach of duty or breach of trust.

(4) On hearing an application made under subsection
(2), the court has the same power to grant relief as it would
have had if it had been a court before which proceedings
for negligence, default, breach of duty or breach of trust
had been brought against the person.

765.(l) For the purposes of this Division, an
agreement is a liability limitation agreement if it purports to
limit the extent of a liability owed to a company by its
auditor in respect of any negligence. default, breach of duty
or breach of trust, occurring in the course of auditing
financial statements, of which the auditor may be guilty in
relation to the company.

(2) Section 162 does not affect the validity of a
liability limitation agreement that-

(a) complies with section166:. and

(b) is authorised by the members of the company.

(3) A liability limitation agreement is effective only
to the extent provided by section 768.

766. (l) A liability limitation agreement is not
effective if it-

(a) purports to apply in respect of acts or omissions
occurring in the course of the audit of financial
statements for more than one financial year; and

(b) does not specify the financial year in relation to
which it relates.

(2) The regulations may-
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(a) require liability limitation agreements to contain
specified provisions or provisions of a specified
description; or

(b) prohibit such agreements from containing
specified provisions or provisions of a specified
description.

(3) Subject to this section, it does not matter how a

liability limitation agreement is framed.

(4) The limit on the amount of the auditor's liability
need not be an amount of money, or a fonnula, specified in
the agreement.

(5) Regulations made for the purpose of this section
may include provisions to prevent adverse effects on
competition.

767 . (l) A liability limitation agreement is authorised
by the members of the company only if it has been
authorised under this section and that authorisation has not
been withdrawn.

(2) A private conrpany may authorise a liability
limitation agreement between it and its auditor-

(a) before the company enters into the agreement-
by passing a resolution rvaiving the need for
approval;

(b) before the company enters into the agreement-
by passing a resolution approving the
agreement's principal terms; or

(c) after the company enters into the agreement-by
passing a resolution approving the agreement.

(3) A public company may authorise a liability
limitation agreement between it and its auditor-

(a) before the company enters into the agreement-
by passing a resolution in general meeting
approving the agreement's principal terms: or

(b) after the company enters into the agreement-by
passing a resolution in general rneeting approving
the agreement.

(4) The resolution required under this section is an

ordinary resolution unless a provision of the company's
articles requires a higher majority or unanimity.
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(5) For the purposes of this section, the principal
terms of an agreement are terms specifying. or relevant to
the determination o[-

(a) the kind of acts or omissions covered:

(b) the financial year to which the agreement relates;
or

(c) the limit to which the auditor's liability is subject.

(6) The company may withdrarv an authorisation by
passing an ordinary resolution to that effect-

(a) at any time before the con-rpany enters into the
agreement; or

(b) if the company has already entered into the
agreement, before the beginning of the financial
year to which the agreement relates.

(1) Subsection (6Xb) has effect despite anything in
the agreement to the contrary.

768. (1) A liability limitation agreement is not
effective to limit the auditor's liability to less than such
amount as is fair and reascnable having regard to-

(a) the auditor's responsibilities under this Part;

(b) the nature and purpose of the auditor's
contractual obligations to the company; and

(c) the professional standards expected of the
auditor.

(2) A liability limitation agreement that purports to
limit the auditor's liability to less than the amount specified
in subsection (l) has effect as if it limited the liability to
that amount.

(3) In determining what is fair and reasonable no
account is to be taken of-

(a) matters arising after the loss or damage has been
incun'ed; or

(b) matters (whenever arising) affecting the
possibility of recovering compensation from
other persons liable in respect of the same loss or
damage.

tlu
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769.(l) A company that has entered into a limited
liability agreement shall disclose details of the agreement-

(a) in the case of a company that prepares an
individual financial statement-in notes to the
statement;

(b) in the case of a company that prepares a group
financial statement-in a manner prescribed by
the regulations for the purposes of this section; or

(c) in the case of either kind of company-in the
directors' report.

(2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one million shillings.

Division 7-Supplementary provisions

770. (l) The directors of a quoted company shall
ensure that the company has an audit committee appointed
by the shareholders of a size and capability appropriate for
the business conducted by the company.

(2) If a quoted company is a subsidiary of another
quoted company, the other quoted company may assume
responsibility for performing the obligation imposed on the
subsidiary by subsection (1).

(3) If the directors of a quoted company fail to
comply with subsection (1), each of the directors in default
commits an offence and on conviction is liable to a fine not
exceeding one million shillings.

771. (l) The audit committee of a quoted company
shall-

(a) set out the corporate governance principles that
are appropriate for the nature and scope of the
company's business;

(b) establish policies and strategies for achieving
them; and

(c) annually assess the extent to which the company
has observed those policies and strategies.
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(2) The audit committee of the quoted company is
responsible for-

(a) organising the company to promote the effective
and prudent management of the company and the
directors oversight of that management; and

(b) establishing standards of business conduct and
ethical behaviour for directors, managers and
other personnel, including policies on private
transactions, self-dealing, and other transactions
or practices of a non-arm's length nature.

(3) The audit committee of a quoted company is also
responsible for-

(a) overseeing the operations of the company and
providing direction to it on a day-to-day basis,
subject to the objectives and policies set out by
the audit committee and any other written law;

(b) providing the directors with recommendations,
for their review and approval. on the objectives,
strategy, business plans and major policies that
are to govern the operation of the company; and

(c) providing the directors with comprehensive,
relevant and timely infbrmation that will enable
the directors to review the company's business
objectives, business strategy and policies, and to
hold senior management accountable for the
company' s performance.

PART XXVII-STATUTORY AUDITORS

772. The purpose of this Part is to ensure -
(a) persons who are properly supervised and

appropriately qualified are appointed as statutory
auditors: and

(b) that audits by persons so appointed are carried
out properly, with integrity and with a proper
degree of independence.

773. A natural person or firm is eligible for
appointment as a statutory auditor only if the person, or
each partner of the firrn. is the holder of a practising
certificate issued under section 21 of the Accountants Act.

1409
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774. (l) A person shall not act as a statutory auditor
of a company, or of a body of a kind prescribed by the
regulations for the purposes of this section, unless the
person is eligible for appointment as such.

(2) A statutory auditor rvho, at any time during the
auditor's term of offrce, becomes ineligible for appointment
as such. shall immediately-

(a) resign from office: and

(b) give notice to the audited person that the auditor
has resigned as a result of having become
ineligible fbr appointment.

(3) A person who-
(a) acts as a statutory auditor in contravention of

subsection ( l): or

(b) fails to give the notice referred to in subsection
(2Xb), commits an offence and is liable on
conviction to a fine not exceeding one million
shillings and to imprisonment for a term not
exceeding two years. or to both.

(4) A person who, having been convicted of an
offence under subsection (3Xa), continues to act as a
statutory auditor in contravention of subsection ( I )
commits a further offence.

(5) A person who, having been convicted of an
offence under subsection (3)(b), continues to fail to give the
notice as required under subsection (2)(b) commits a
further offence.

(6) A person who is found guilty of an offence under
subsection (4) or (-5) is liable on conviction to a fine not
exceeding one million shillings.

775.(1) A person may not act as statutory auditor of
an audited company if the person is-

(a) an officer or employee of the audited company;

(b) a partner or employee of the audited
a partnership of which such a person

(c) an officer or employee of an
undertaking of the audited company:

company, or
is a partner:

associated
or
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(d) a partner or employee of the audited company or
a partnership of which such a person is a partner.

(2) Subsection (l) applies if there exists betrveen-

(a) the person or the person's associate; and

(b) the audited company or an associated undertaking
of the audited company, a connection of a
description prescribed by the regulations for the
purposes of this section.

(3) An auditor of an audited company is not to be

regarded as an officer or employee of the company for the
purposes of subsection ( l).

(4) In this section, "associated undertaking". in
relation to an audited company, means-

(a) a parent undertaking or subsidiary undertaking of
the audited company; or

(b) a subsidiary undertaking of a parent undertaking
of the audited company.

(5) A person rvho contravenes subsection (l)
commits an offence and is liable on conviction to a fine not
exceeding one million shillings.

(6) If, after being convicted of an offence under
subsection (5), a person continues to act in contravention of
subsection (l). the person commits a further offence on
each day on which the offence continues after the date of
conviction and on conviction is liable to fine not exceeding
one hundred thousand shillings for each such offence.

776.(l) If. at any time during the statutory auditor's
term of office, the auditor beconres prohibited from acting
as such by section 175(1). the auditor shall immediately-

(a)

(b)

resign from office; and

give notice to the audited person that the auditor
has resigned because of lack of independence.

A person who-
acts as a statutory auditor in contravention of
section 115(l).

(2)

(a)

(b) fails to give the notice referred to in subsection
(1 )(b);
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(c) has been convicted of an offence under paragraph
(a) and after conviction continues to act as a

statutory auditor in contravention of section
115(1); or

(d) has been convicted of an offence under paragraph
(b) and after conviction, continues to fail to give
the notice in subsection (1)(b), commits an
offence and is liable on conviction to a fine not
exceeding one million shillings or to
imprisonment for a term not exceeding two years,
or to both.

(3) In proceedings against a person for an offence
under this section, it is a defence to show that the defendant
did not know and had no reason to believe that the
defendant was, or had become, prohibited from acting as

statutory auditor of the audited person by section 115(l).

777. (I) If a partnership is appointed as statutory
auditor of an audited person, the appointment is, unless a

contrary intention appears, an appointment of the
partnership as such and not of the partners.

(2) If the partnership ceases, the appointment is to be
treated as extending to-

(a) any appropriate partnership that succeeds to the
practice of that partnership; or

(b) any other appropriate person who succeeds to
that practice having previously carried it on in
partnership.

(3) For the purposes of subsection (2)-
(a) a partnership is to be regarded as succeeding to

the practice of another partnership only if the
members of the successor partnership are
substantially the same as those of the former
partnership; and

(b) a partnership or other person is to be regarded as

succeeding to the practice of a partnership only if
the partnen.hip or other person succeeds to the
whole or substantially the rvhole of the business
of the former partnership.
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(4) If the partnership ceases and the appointment is
not treated under subsection (2) as extending to any
partnership or other person, the appointment may, with the
consent of the audited person, be treated as extending to an

appropriate partnership, or other appropriate person, who
succeeds to-

(a) the business of the former partnership, or

(b) such part of it as is agreed by the audited person
is to be treated as comprising the appointment.

(5) For the purposes of this section, a partnership or
other person is appropriate if the partnership or person-

(a) is eligible for appointment as a statutory auditorl
and

(b) is not prohibited by section 175(l) from acting as

a statutory auditor of the audited person.

778. A person holds an appropriate qualification for
the purposes of this Part if the person holds a practising
certificate issued under section 21 of the Accountants Act.

779. (l) The Cabinet Secretary may, by notice
published in the Gazette, declare that persons of the
following classes are to be recognised as being holders of
an approved foreign qualification for the purposes of this
Act-

(a) persons who are qualified to audit company
financial statements of accounts under the law of
a specified foreign country;

(b) persons who hold a specified professional
qualification in accountancy obtained in a
specified foreign country.

(2) A declaration under subsection (1) may impose
special requirements that persons of a class specified in
paragraph (b) of that subsection have to comply with.

(3) The Cabinet Secretary may make a declaration
under subsection (1) in relation to persons referred to in
paragraph (a) of that subsection only if satisfied-

(a) that their qualifications to audit company
financial statements under the law of the foreign
country concerned are sufficient to provide an

Approprrate
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assurance of professional competence equivalent
to that required tor statutory auditors; and

(b) that persons rvho are. or are eligible to be,
appointed as a statutory auditors will be, or are
likely to be. recognised as persons qualified to
audit company financial statements under the law
of that country.

(4) The Cabinet Secretary may make a declaration
under subsection (l) in relation to persons referred to in
paragraph (b) of that subsection only if satisfied-

(a) that the specified professional qualification in
accountancy obtained in the foreign country
concerned, together with the requirements (if
any) to be imposed under subsection (2). provide
an assurance of professional competence
equivalent to that required for statutory auditors;
and

(b) that the qualifications of holders of practising
certificates issued under section 2l of the
Accountants Act will be, or are likely to be,
recognised by the competent authority
established under a corresponding law of that
country corresponding to the Registration
Committee established under section l3 of that
Act.

(5) The Cabinet Secretary may, by notice published
in the Ga:.ette, direct that persons holding an approved
foreign qualification are to be treated as holding an
appropriate qualification only if they hold such additional
educational qualifications as may be specified in the
direction fbr the purpose of ensuring that they have an
adequate knowledge of the law and practice in Kenya
relevant to auditing financial statements.

(6) The Cabinet Secretary may give different
directions in relation to diff-erent approved foreign
qualifications.

(1) After having taken into account the requirements
specified in subsections (3) and (4), the Cabinet Secretary
may. by notice published in the Ga:ette, withdraw a

declaration made under subsection (1) in relation to-
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(a) persons becoming qualified to audit financial
statements urlder the law of the country after such
date as is specified in the notice; or

(b) persons obtaining the specified professional
qualification after such date as is so specified.

(8) After taking into account the requirements
specified in subsections (3) and (4), the Cabinet Secretary
may. by notice published in the Gazette, vary or revoke a

requirement specified under subsection (2) from such date
as is specified in the notice.

(9) The Cabinet Secretary may. by notice published
in the Gazette, vary or revoke a direction under subsection
(5) if of the opinion that it is no longer appropriate from
such date as is specified in the notice.

780. (1) The Cabinet Secretary may, by notice,
require a person eligible for appointment as a statutory
auditor to provide such infbrmation as that Secretary may
reasonably require for the purposes of this Part.

(2) The Cabinet Secretary may require information
given under this section to be provided in a specified form.
or verified in a specified manner, within a specified period.

(3) A person who fails to comply with a notice under
this section within the specified period, or within such
extended period as the Cabinet Secretary may allow, ceases
to be eligible for appointment as a statutory auditor.

(4) A person who, in purported compliance with a
notice given under subsection (l), provides infbrmation that
the person knows, or ought reasonably to know, is false or
misleading commits an off'ence and on conviction is liable
to a fine not exceeding one million shillings or to
imprisonment for a term not exceeding two years, or to
both,

PART XXIX_PROTECTION OF MEMBERS
AGAINST OPPRESSIVE CONDUCT AND UNFAIR

PREJUDICE

781.(l) A member of a company may apply to
Court by application for an order under section 783 on
ground-

l4l5
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(a) that the company's affairs are being or have been
conducted in a manner that is oppressive or is
unfairly prejudicial to the interests of members
generally or of some part of its members
(including the applicant); or

(b) that an actual or proposed act or omission of the
company (including an act or omission on its
behalf) is or would be oppressive or so
prejudicial.

(2) In this section, "member", in relation to a

company, includes a person who is not a member of the
company but is a person to whom shares of the company-

(a) have been transferred; or

(b) have been transmitted by operation of law.

782. (l) This section applies to a company in respect
of which-

(a) the Attorney General has received an inspector's
report under Part XXX;

(b) the Attorney General has exercised the powers
under section 1001 or 1002;

(c) the Capital Markets Authority or an officer
authorised by it has exercised a power conferred
by section 13 or 13A, of the Capital Markets Act
to obtain information or to carry out an inquiry:
or

(d) the Capital Markets Authority has received a

report from an officer authorised to carry out an
inquiry under section l3,A. of that Act.

(2) The Attorney General may make an application
for an order under section 783 if satisfied-

(a) that the affairs of a company to which this section
applies are being, or have been, conducted in a
manner that is oppressive or is unfairly
prejudicial to the interests of its members
generally or to a section of its members; or

(b) that an actual or proposed act or omission of such
a company (including an act or omission on its
behalf) is or would be oppressive or so
prejudicial.

Apphcatron to
Court by Attorney
General for order
under sectron 783

Cap. -185A.



The Companies Bill, 201 5 1417

I

I

I

I

I
I

,
)

I

(3) The Attorney General may make such an
application in addition to, or instead of, making an
application for the liquidation of the company.

783. (l) If, on the hearing of an application made in
relation to a company under section 781 or 182, the Court
finds the grounds on which the application is made to be
substantiated, it may make such orders in respect of the
company as it considers appropriate for giving relief in
respect of the matters complained of.

(2) In making such an order, the Court may do all or
any of the following:

(a) regulate the conduct of the affairs of the company
in the future;

(b) require the company-

(i) to refrain from doing or continuing an act
complained of; or

(ii) to do an act that the applicant has
complained it has omitted to do;

(c) authorise civil proceedings to be brought in the
name and on l:ehalf of the company by such
person or persons and on such terms as the Court
directs;

(d) require the company not to make any, or any
specified, alterations in its articles without the
leave of the Court;

(e) provide for the purchase of the shares of any
members of the company by other members or by
the company itself and, in the case of a purchase
by the company itself, the reduction of the
company's capital accordingly.

(3) Subsection (2) does not limit the general effect of
subsection (1).

(4) The company is entitled to be served with a copy
of the application and to appear and be heard as respondent
at the hearing of the application.

784. (1) If an order of the Court made
783-
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(a) alters the company's constitution; or

(b) authorises or directs the company to make any, or
any specified, alterations to its constitution, the
company shall, within fourteen days after the
making of the order or such extended period as

the Court may allow, lodge for registration with
the Registrar a copy of the order.

(2) If a company fails to comply with subsection ( I ).
the company, and each offlcer of the company who is in
default, commits an offence and on conviction is liable to a
fine not exceeding two hundred thousand shillings.

(3) If, after a company or any of its officers has been
convicted of an offence under subsection (2). the company
continues to fail to lodge the copy referred to in subsection
(1), the company, and each officer of the company who is
in default, commit a further offence on each day on which
the failure continues and on conviction are each liable to a
fine not exceeding twenty thousand shillings for each such
offence.

7E5. (1) This section applies to an order made by the
Court under section 183 that alters a company's
constitution.

(2) If the order amends-
(a) a company's articles; or

(b) any resolution or agreement to which the
provisions of Part III relating to resolutions or
agreements aff'ecting a company's constitution
apply, the company shall attach to, or enclose
with, the copy of the order lodged with the
Registrar by the company under section J84, a

copy of the company's articles, or the relevant
resolution. as amended.

(3) The company shall attach to, or enclose with,
every copy of a company's articles issued by the company
after the order is made a copy of the order, unless the effect
of the order has been incorporated into the articles by
amendment.

(4) If a company fails to comply with subsection (2)
or (3), the company. and each officer of the company who
is in default, commits an off-ence and on conviction is liable
to a fine not exceeding two hundred thousand shillings.
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(5) If, after a company or any of its officers has been
convicted of an offence under subsection (4), the company
continues to fail to cornply with the relevant requirement,
the company, and each officer of the company who is in
default, commit a further offence on each day on which the
failure continues and on conviction are each liable to a fine
not exceeding twenty thousand shillings for each such
offence.

PART XXX _ COMPANY INVESTIGATIONS

Division I -Introductory
786. (1) In this Part-
(a) a reference to an officer or

former officer or agent;

(b) "agent", in relation to a company or other body
corporate, includes a banker or advocate of the
company or other body corporate, and any
person employed by the company or other body
corporate as an auditor, r.vhether the person is or
is not an officer of the company or other body
corporate;

(c) "member" (of a company) includes any person
who is not a member of the company but to
whom shares in the company have been
transferred or transmitted by operation of law;

(d) "securities", in relation to a company, means
shares or debentures of the company or any
other securities of a class prescribed by the
regulations for the purposes of this Part.

(2) For the purposes of this Part, a company whose
affairs are under investigation under this Part is related to
another body corporate if-

(a) it is, or has at any relevant time been, the
company's subsidiary or holding company; or

(b) it is a subsidiary of its holding company or a

holding company of its subsidiary.

Division 2-Appointment of inspectors by the Court

787 . (l) The Court may appoint one or more
competent inspectors to investigate the affairs of a

Interpretation
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company and to report on those affairs in such manner as members

the Court directs-
(a) in the case of a company having a share

capital-on the application either of-
(i) not fewer than two hundred members; or

(ii) members holding not less than one-tenth of
the nominal value of the company's share
capital; or

(b) in the case of a company not having a share
capital-on the application of not less than one-
fifth in number of the members of the company.

(2) The Court may decline to proceed with the
application unless the applicants produce such evidence as

the Court may require for the purpose of showing that the
applicants have good reason for requiring the
investigation.

(3) Before appointing an inspector, the Court may
require the applicants to give security of an amount not
exceeding five hundred thousand shillings as contribution
towards meeting the costs of the investigation.

788. (1) The Court shall appoint one or more
competent inspectors to investigate the affairs of a

company and to report on those affairs in such manner as

the Court directs if the company by special resolution
declares that its affairs ought to be investigated by an
inspector appointed by the Court.

(2) The Court may also appoint one or more
competent inspectors to investigate the affairs of a

company and to report on its affairs in such manner as the
Court directs if it appears to the Court on a report from the
Attorney General that there are circumstances

I
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Investigation of
company's affairs
in other cases.

suggesting-

(a) that the company's business
conducted-

is being

(i) with intent to defraud its creditors or the
creditors of any other person or otherwise
for a fraudulent or unlawful purpose; or

(ii) in a manner oppressive to its members or to
any part of them;
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(b) that the company was formed for a fraudulent or
unlawful pu{pose;

(c) that persons responsible for the company's
formation or the management of its affairs are or
have been guilty of fraud, misfeasance or other
misconduct towards it or towards its members;

(d) that the company's members have not been
given all the information with respect to its
affairs that they might reasonably expect to have
been given; or

(e) that it would be in the public interest to do so.

789. An inspector appointed to investigate the affairs
of a company may also investigate the affairs of another
body corporate that is related to the company if the
inspector considers that the results of the investigation are
or could be relevant to the investigation of the affairs of
the company.

790. (1) In conducting an investigation under this
Division, an inspector shall comply with any direction
given by the Court under this section.

(2) The Court may give an inspector appointed
under section 787 or 788 a direction-

(a) about the subject matter of the investigation
(whether by reference to a specified area of a
company's operation, a specified transaction, a
period of time or otherwise); or

(b) that requires the inspector to take, or not to take,
specified action in the investigation.

(3) The Court may give an inspector appointed
under section 787 or 788 a direction requiring inspector to
ensure that a specified report under section 198-

(a) includes the inspector's views on any specified
matter;

(b) does not include any reference to a specified
matter;

(c) is made in a specified form or manner; or

(d) is made by a specified date.
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(4) A direction under this section-
(a) may be given when an inspector is appointed;

(b) may vary or revoke a direction previously given:
and

may be given at the request of an inspector.

In this section-

a reference to an inspector's investigation
includes any investigation the inspector
undertakes, or could undertake, under section
789; and

(b) "specified" means specified in a direction under
this section.

791. (l) The Court may direct an inspector
appointed under section 878(1) to take no further action in
conducting the investigation if-

(a) matters have come to light in the course of the
inspector's investigation that suggest that a

criminal offence has been committed; and

(b) those matters have been or are in the process of
being referred to the Director of Public
Prosecutions.

(2) If the Court gives a direction under this section,
a direction already given to the inspector under section
798(1) to produce an interim report, any direction given to
the inspector under section 790 in relation to such a report,
ceases to have effect.

(4) If the Court gives a direction under this section,
the inspector shall make a final report to the Court only if
the Court directs the inspector to do so.

(5) An inspector shall comply with a direction given
to the inspector under this section.

(6) In this section, a reference to an inspector's
investigation includes an investigation that the inspector
undertakes, or could undertake, under section 789.

792. (l) An inspector appointed under section 787
or 788 may resign by notice given to the Court.

(2) The Court may revoke the appointment of an

inspector by notice given to the inspector.

(c)

(s)
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793.(l) If an inspector appointed by the Court to
conduct an investigation resigns or dies, or the inspector's
appointment is revoked by the Court, the Court may
appoint an inspector to continue the investigation.

(2) An appointment under subsection (l) is, for the
purposes of this Division (this section excepted), taken to
be an appointment under the section under which the
former inspector was appointed.

(3) Unless the Court has directed, or proposes to
direct. the termination of the investigation, the Court shall
exercise its porver under subsection (l) so as to ensure that
at least one inspector is able to continue the investigation.

(4) In this section, a reference to an investigation
includes any investigation that the former inspector
conducted under section 789.

794. (l) Every officer and agent of a company in
relation to which an inspector has been appointed under
section 187 or 788 and, if the investigation extends to a

body corporate related to the company, every officer and
agent of the body corporate, shall-

(a) produce to the inspector all documents of or
relating to the company or other body corporate
that are in their custody or under their control;

(b) attend before the inspectors when required to do
so: and

(c) otherwise give to the inspector all assistance in
connection with the investi-qation which they are
reasonably able to give.

(2) An inspector may examine on oath an officer or
agent of the company or other body corporate in relation
to its affairs, and may administer an oath accordingly.

(3) The inspector shall ensure that all proceedings
of an examination conducted under this section are
recorded in writing.

(4) On completing the examination of a person, lhe
inspector shall invite the person examined to sign the
record of the examination.

(5) The record of the examination is admissible as

evidence in all relevant legal proceedings.
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(6) The power under this section to require
production of a document includes power, in the case of a
document not in hard copy form, to require the production
of a copy of the document-

(a) in hard copy form; or

(b) in a form from which a hard copy can be readily
obtained.

(1) An inspector may make copies of a document
produced under this section.

795. (1) If an officer or agent of the company or
other body corporate -

(a) refuses to produce to an inspector a document
that the inspector has, under section 194,
required the officer or agent to produce; or

(b) refuses to answer a question that is put to the
officer or agent by an inspector under that
section with respect to the affairs of the
company or other body corporate, the inspector
may make an application to the Court in relation
to the refusal.

(2) On hearing an application made under
subsection (1), the Court may, after considering any
evidence that may be adduced against or on behalf of the
alleged offender and considering any statement that may
be offered in defence, punish the offender as if the
offender had been found guilty of contempt of the Court.

796. (I) If an inspector appointed under section 787
or 788 believes it necessary for the purpose of the
investigation that a person whom the inspector has no
power to examine on oath should be so examined, the
inspector may apply to the Court to conduct an
examination of the person.

(2) After hearing an application made under
subsection (1), the Court may order the person concerned
to attend and be examined on oath before it on any matter
relevant to the investigation.

(3) At any such examination-
(a) the inspector may participate either personally or

by an advocate appointed by the inspector for
the purpose;
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(b) the Court may ask the person examined to
answer such questions as it considers relevant to
the investigation: and

(c) the person examined shall answer all questions
as the Court may ask.

(4) A person examined under subsection (2) is
entitled to be represented by an advocate.

(5) The Court may award costs to a person
examined under this section and, if it does so, the costs
form part of the expenses of the investigation.

797 . (L) This section applies to a person who has
been appointed as an inspector under section 787 or 788,
but-

(a) who has since resigned; or

(b) whose appointment has since been revoked.

(2) This section also applies to an inspector to
whom the Court has given a direction under section 804.

(3) The Court may direct a person to whom this
section applies to produce documents obtained or
generated by that person during the course of the
investigation to-

(a) the Court; or

(b) an inspector appointed under section 787 or 788.

(4) The power under subsection (3) to require
production of a document includes power, in the case of a
document not in hard copy form, to require the production
of a copy of the document-

(a) in hard copy form; or

(b) in a form from which a hard copy can be readily
obtained.

(5) The Court may take copies of a document
produced in accordance with this section.

(6) The Court may direct a person to whom this
section applies to inform the Court of any matters that
came to the person's knowledge as a result of the person's
investigation.

Power of Court to
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(l) A person shall comply with a direction given to
the person by the Court under this section.

(8) In this section, a reference to the investigation of
a former inspector or inspector includes an investigation
the inspector conducted under section 789.

798. (1) An inspector appointed by the Court-
(a) may (and if so directed by the Court, shall) make

interim reports to the Court about the progress of
the investigationl and

(b) as soon as practicable after the conclusion of the
investigation, shall make a final report of the
investigation to the Court.

(2) The inspector shall submit the reports to the
Court in writing or, if the Court so directs, in the form of
printed documents.

(3) If the investigation extends to the affairs of a

body corporate that is related to the company in relation to
which the inspector was appointed, the inspector shall
include in the reports details of the investigation into those
affairs.

(4) As soon as practicable after an interim report, or
the final report, is submitted to the Court, it shall-

(a) submit a copy of the report to-
(i) the Attorney General: and

(ii) the company concerned and. if the report
also deals with the affairs of a body
corporate related to that company, to that
body corporatel

(b) on being requested to do so and on payment of
the prescribed fee (if any)-send a copy of the
report to-

(i) any member of that company or body corporate:

(ii) the auditors of that company or body corporate;

(iii) any person whose conduct is ret-erred to in the
report; and

(iv) any other person whose flnancial interests
appear to the Court to be aff-ected by the matters
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dealt with in the report (rvhether as a creditor of
the company or body corporate, or otherwise);
and

(c) if the inspector was appointed as a result of an
application made by persons other than the
Attorney General-send a copy of the report to
the applicants.

(5) If a report submitted to it under this section is
not already printed, the Court may arrange for the report to
be printed.

(6) The Court may also arrange for the report to be
published, or notified, in such publications (including a
website) as it may direct.

799.(1) If it appears to the Court that a person has,
in relation to the company or to any other body corporate
whose affairs have been investigated committed an
offence for which the person is criminally liable. the Court
shall submit a copy of the report to the Director of Public
Prosecutions.

(2) If, on receiving a copy of the report from the
Court, the Director of Public Prosecutions is satisfied that
the report contains evidence of the commission of an
offence and that alleged offender is or can be identified.
the Director shall prosecute the person alleged to have
committed the offence.

(3) It is the duty of all officers and agents of the
company, past and present (other than the defendant in the
proceedings) to assist the Director of Public Prosecutions
in connection with a prosecution brought under subsection
(2).

800. (1) The expenses of and incidental to an
investigation by inspectors appointed by the Court are in
the first instance to be met by the Attorney General, but
the persons referred to in subsections (2) to (6) are liable
to reimburse the Attorney General to the extent specified
in those subsections.

(2) The court convicting a person on a prosecution
brought as a result of an investigation under this Division
may in the same proceedings order the person to meet the
expenses of the investigation to such extent as may be
specified in the order.

Po*er of Drrector
of Pubhc
Prosecutrons to
bnng prosecutron
for off'ences
drsclosed b1

rnspectors'report

Expenses of
lnvestlgatron of
compan),'s
affairs



t428 The Contltanies Bill, 2015

(3) If a court orders a person to pay the whole or
any part of the costs of proceedings brought under section
815, it may in the same proceedings order the person to
meet the expenses of the investigation to such extent as

may be specified in the order.

(4) A body corporate in whose name proceedings
are brought under section 815 is liable to the amount or
value of any money or property recovered by it as a result
of those proceedings. An amount for which a body
corporate is liable under this subsection is a first charge on
the money or property recovered.

(5) If the inspectors were appointed otherwise than
on the application of the Attorney General, any body
corporate dealt with in the inspectors' report is liable
unless it was the applicant for the investigation, and except
to the extent that the Attorney General otherwise directs.

(6) If the inspectors were appointed under section
787 , the applicants for the investigation are liable to such
extent (if any) as the Attorney General may direct.

(7) An inspector appointed otherwise than on the
application of the Attorney General may (and shall if the
Attorney General so directs) include in the inspector's
report a recommendation as to the directions (if any) that
the inspector considers appropriate, in the light of the
inspector's investigation, to be given under subsection (5)
or (6).

(8) For purposes of this section, costs or expenses
incurred by the Attorney General in or in connection with
proceedings brought under section 815 (including
expenses incurred under subsection (2) of that section) are
to be treated as expenses of the investigation giving rise to
the proceedings.

(9) A liability to reimburse the Attorney General
imposed by subsections (2) to (4) is (subject to satisfaction
of the Attorney General's right to reimbursement) a
liability also to indemnify all persons against liability
under subsections (5) and (6).

(10) A liability imposed because of subsection (2) or
(3) is (subject to satisfaction of the Attorney General's
right to reimbursement) a liability also to indemnify all
persons against liability under subsection (4).
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(11) A person liable under subsections (2) to (a) is
entitled to a contribution from every other person liable
under the same subsection, according to the amount of
their respective liabilities under it

(12) Expenses required to be met by the Attorney
General under this section are, so far as they are not
recovered under it, payable from money provided by
Parliament.

Division 3-Powers of Attorney General with
respect to investigation of company ownership

801. (1) If satisfied that there are reasonable
grounds for doing so, the Attorney General shall appoint
one or more competent inspectors to investigate and report
on the membership of a company for the purpose of
determining the persons-

(a) who are or have been financially interested in
the success or failure, real or apparent, of the
company; or

(b) who are able to control or materially influence
the policy of the company.

(2) An application may be made to the Attorney
General by members of a company for the appointment of
one or more inspectors to conduct an investigation under
this section with respect to particular securities of the
company.

(3) If, on receiving an application made under
subsection (2), the Attorney General is satisfied that the
number of members making the application, or the amount
of shares held by them, is not less than that required for an
application for the appointment of an inspector under
section 787, the Attorney General shall appoint one or
more inspectors to conduct an investigation under this
section with respect to particular securities of the
company.

(4) The Attorney General may refuse to appoint an

inspector or inspectors under subsection (3) if the
applicants fail to provide sufficient security to meet the
costs of the investigation.

(5) The Attorney General may refuse to appoint an
inspector or inspectors under subsection (3) if satisfied

Apporntment of
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that the application for their appointment is frivolous or
vexatious.

(6) In making an appointment under this section, the
Attorney General may define the scope of the
investigation (whether with respect to the matter or the
period to which it is to extend or otherwise) and may, in
particular, limit the investigation to matters connected
with particular securities.

(7) An inspector's appointment under this section
may not exclude from the scope of the investigation a

matter that the application seeks to have included in it
unless the Attorney General decides on reasonable
grounds that it would be unfair or unreasonable for the
matter to be investigated.

(8) The Attorney General is not required to provide
the company or any other person with a copy of a report
by an inspector appointed under this section or with a

complete copy of it if satisfied that reasonable grounds
exist for not divulging the contents of the report or of parls
of it.

(9) The Attorney General is required to meet the
expenses of an investigation under subsection (1).

(10) The applicants are required to meet the expenses
of an investigation under subsection (3) unless the
Attorney General certifies that it is a case in which the
Attorney General might properly have acted under
subsection (1). in which case the expenses of the
investigation are to be met by the Attorney General.

( 1 I ) Subject to the terms of an inspector's
appointment, the inspector's powers extend to the
investigation of circurnstances suggesting the existence of
an arrangement or understanding that, though not legally
binding. is or was observed or likeiy to be observed in
practice and that is relevant to the purposes of the
investigation.

802. An inspector appointed by the Attorney General
may also investiga'rte the ownership of another body
corporate that is rel:rted to the company if the inspector
considers that the results of the investigation are or could
be relevant to the investigation relating to the company.
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803. (l) In conducting an investigation under this
Division, an inspector shall comply with a direction given
to the inspector by the Attorney General under this
section.

(2) The Attorney General may give an inspector
appointed by the Attorney General a direction-

(a) about the subject matter of the investigation
(rvhether by reference to a specified area of a

company's operation, a specified transaction, a

period of time or otherwise); or

(b) that requires the inspector to take, or not to take,
specified action in the investigation.

(3) The Attorney General may give an inspector
appointed by the Attorney General a direction requiring
the inspector to ensure that a specified report under section
810-

(a) includes the inspector's views on a specified
matter:

(b) does not include any reference to a specified
matter;

(c) is made in a specified form or manner; or

(d) is made by a specified date.

(4) A direction under this section-
(a) may be given on an inspector's appointment;

(b) may vary or revoke a direction previously given;
and

(c) may be given at the request of an inspector.

(5) In this section-

h) a ret'erence to an inspector's investigation
includes any investisation the inspector
undertakes. or could undertake. under section
802; and

(b) "specified" means specified in a direction under
this section.

804. ( 1) The Attorney General may direct an
inspector appointed by the Attonrey, General to conduct an
investigation to take no further action in the investigation.

t43t
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(2) The Attorney General may give a direction
under this section to an inspector appointed by the
Attorney General only on the grounds that it appears to the
Attorney General that-

(a) matters have come to light in the course of the
inspector's investigation that suggest that a

criminal offence has been committed; and

(b) those matters have been referred to the
appropriate prosecuting authority.

(3) If the Attorney General gives a direction under
this section, any direction already given to the inspector
under section 810(1) to produce an interim report, and any
direction given to the inspector under section 803(3) in
relation to such a repoft, cease to have effect.

(4) If the Attorney General gives a direction under
this section, the inspector may make a final report to the
Attorney General only if the direction was made on the
grounds mentioned in subsection (2) and the Attorney
General directs the inspector to make a final report to the
Attorney General.

(5) An inspector shall comply with any direction
given to the inspector under this section.

(6) In this section, a reference to an inspector's
investigation includes any investigation the inspector
undertakes, or could undertake, under section 802.

805. (l) An inspector appointed by the Attorney
General may resign by notice given to the Attorney
General.

(2) The Attorney General
appointment of an inspector by
inspector.

may revoke the
notice given to the

806. (1) If an inspector appointed by the Attorney
General resigns or dies or the inspector's appointment is
revoked, the Attorney General may appoint one or more
competent inspectors to continue the investigation.

(2) An appointment under subsection (l) is, for the
purposes of this Division (apart from this section), taken to
be an appointment under section 801.
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(3) Unless the Attorney General has given or
proposes to give a direction terminating the investigation,
the Attorney General shall exercise the power under
subsection (1) so as to ensure that at least one inspector is
able to continue the investigation.

(4) In this section, a reference to an investigation
includes an investigation that the former inspector
conducted under section 802.

807. (1) This section applies to-
(a) each officer and agent of the company in

relation to which the inspector has been
appointed by the Attorney General and, if the
investigation extends to a body corporate related
to the company, each officer and agent of the
body corporate;

(b) each person who is or has been, or whom the
inspector reasonably believes to be or have
been-
(i) financially interested in the success or

failure or the apparent success or failure of
the company or other body corporate; or

(ii) able to control or materially influence its
policy; and

(c) any other person whom the inspector has
reasonable cause to believe possesses
information relevant to the investigation.

(2) Each person to whom this section applies
shall-

(a) produce to the inspector all documents of or
relating to the company or other body corporate that are in
their custody or under their control;

attend before the inspectors when required to do

(c) otherwise give to the inspector all assistance in
connection with the investigation which they are
reasonably able to give.

(3) An inspector may examine on oath a person to
whom this section applies in relation to the affairs of the

Production of
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company or other body corporate, and may administer an
oath accordingly.

(4> The inspector shall ensure that all proceedings
of an examination conducted under this section are
recorded in writing.

(5) On completing the examination of a person, the
inspector shall invite the person examined to sign the
record of the examination.

(6) The record of the examination is admissible as

evidence in all relevant legal proceedings.

(7) The power under this section to require
production of a document includes power, in the case of a
document not in hard copy form, to require the production
of a copy of the document-

(a) in hard copy form; or

(b) in a form from which a hard copy can be readily
obtained.

(8) An inspector may make copies of a document
produced under this section

808. (1) If a person to whom section 803 applies -
(a) refuses to produce to an inspector a document

that the inspector has, under that section,
required the person to produce; or

(b) refuses to answer a question that is put to the
person by an inspector under that section with
respect to the affairs of the company or other
body corporate concerned,

the inspector may make an application to the Court in
relation to the refusal.

(2) On hearing an application made under
subsection (l), the Court may, after considering any
evidence that may be adduced against or on behalf of the
alleged offender and considering any statement that may
be offered in defenco, punish the offender as if the
offender had been found guilty of contempt of the Court.

809. (l) If an inspector appornted by the Attomey
General believes it necessary for the purpose of the
investigation that a person whom the inspector has no
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power to examine on oath should be so examined, the
inspector may apply to the Court to conduct an
examination of the person.

(2) After hearing an application made under
subsection (1), the Court may order the person concerned
to attend and be examined on oath before it on any matter
relevant to the investigation.

(3) At any such examination-

(a) the inspector may participate either personally or
by an advocate appointed by the inspector for
the purpose;

(b) the Court may ask the person examined to
answer such questions as it considers relevant to
the investigation; and

(c) the person examined shall answer all questions
as the Court may ask.

(4) A person examined under subsection (2) is
entitled to be represented by an advocate.

(5) The Court may award costs to a person
examined under this section and, if it does so, the costs
form part of the expenses of the investigation.

810. (1) An inspector appointed by the Attorney
General-

(a) may (and if so directed by the Attorney General,
shall) make interim reports to the Attorney
General about the progress of the investigation;
and

(b) as soon as practicable after the conclusion of the
investigation, shall make a final report to the
Attorney General.

(2) The inspector shall submit the reports to the
Attorney General in writing or, if the Attorney General so
directs, in the form of printed documents.

(3) If the investigation extends to a body corporate
that is related to the company in relation to which the
inspector was appointed, the inspector shall include in the
reports details of the investigation into those affairs.
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(4) As soon as practicable after receiving an interim
report, or the final report, the Attorney General shall-

(a) forward a copy of the report to the company
concerned and, if the report refers to a body
corporate related to that company, to that body
corporate;

(b) on being requested to do so and on payment of
the prescribed fee (if any)-forward a copy of
the report to-
(i) any member of that company or body

corporate;

(ii) the auditors of that company or body
corporate;

(iii) any person whose conduct is referred to in
the report; and

(iv) any other person whose financial interests
appear to the Court to be affected by the
matters dealt with in the report (whether as
a creditor of the company or body
corporate, or otherwise); and

(c) if the inspector was appointed as a result of an
application made under section 801(2)-forward
a copy of the report to the applicants.

(4) If a report submitted to it under this section is
not already printed, the Attorney General may arrange for
the report to be printed.

(5) The Attorney General may also arrange for the
report to be published, or notified, in such publications
(including a website) as it may direct.

811. (l) If it appears to the Attorney General that a
person has, in relation to the company or to any other body
corporate whose affairs have been investigated under this
Division, committed an offence for which the person is
criminally liable, the Court shall forward a copy of the
report to the Director of Public Prosecutions.

(2) If, on receiving a copy of the report from the
Court, the Director of Public Prosecutions is satisfied that
the report contains evidence of the commission of an
offence and that alleged offender is or can be identified,
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the Director shall prosecute the person alleged to have
committed the offence.

(3) It is the duty of all officers and agents of the
company, past and present (other than the defendant in the
proceedings) to assist the Director of Public Prosecutions
in connection with a prosecution brought under subsection
(2).

8f2. (l) If satisfied that that there is good reason to
investigate the ownership of securities of a company and
that it is unnecessary to appoint an inspector for the
purpose, the Attorney General may require any person
whom the Attorney General reasonably believes-

(a) to be or to have been interested in those
securities; or

(b) to act or to have acted in relation to those
securities as the advocate or agent of someone
interested in them,

to provide the Attorney General with any information
that the person has, or can reasonably be expected to
obtain, with respect to present and past interests in those
securities, and the names and addresses of the persons
interested and of any persons who act or have acted on
their behalf in relation to the securities.

(2) For the purposes of this section, a person has an
interest in a security-

(a) if the person has a right to acquire or dispose of
the security or any interest in it or to cast a vote
at a meeting as a result of being its holder;

(b) if the person's consent is necessary for the
exercise of rights of other persons interested in
the security; or

(c) if other persons interested in the security can be
required or are accustomed to exercise their
rights in accordance with the person's
instructions.

(3) A person who-
(a) fails to provide information required under this

section; or
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(b) in providing any such information makes a
statement that the person knows to be false or
misleading in a material respect, commits an
offence and is liable on conviction to a fine not
exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding two
years, or to both.

813. (1) On being satisfied, in relation to an
investigation under either section 801 or 812, that there is
difficulty in ascertaining the relevant facts about particular
securities (whether issued or to be issued), the Attorney
General may, by order, direct the securities to be subject to
the restrictions imposed by Division 5.

(2) In making an order under subsection (l), the
Attorney General may impose such conditions as the
Attorney General considers appropriate.

(3) On being satisfied that an order made under
subsection (1) could unfairly affect the rights of third
parties in respect of securities, the Attorney General may,
for the purpose of protecting those rights, direct that such
acts by such persons or classes of persons, and for such
purposes, as may be specified in the order, do not
constitute a breach of the restrictions imposed by Division
5.

Division 4-Supplementary provisions

814. (1) A copy of any report of an inspector
appointed under this Part, certified by the Attorney
General to be a true copy, is admissible in all legal
proceedings as evidence of the opinion of the inspector in
relation to any matter contained in the report.

(2) A document purporting to be a certificate signed
by the Attorney General is presumed to be authentic and is
admissible in all such legal proceedings unless the
cdntrary is proved.

815. (l) If, from a report made under section 798 or
810, the Attorney General considers that proceedings
ought, in the public interest, to be brought by a body
corporate named in the report-

(a) for the recovery of damages in respect of any
fraud, misfeasance or other misconduct in
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connection with the promotion, formation or
management of the body; or

(b) for the recovery of any property of the body that
has been misapplied or wrongfully retained, the
Attorney General may bring ptoceedings for that
purpose in the name of the body.

(2) The Attorney General shall indemnify the body
corporate against any costs or expenses incurred by it in or
in connection with any proceedings brought under
subsection (1).

816. (l) On an application made on oath given by or
on behalf of an inspector appointed by the Court or by the
Attorney General, a magistrate may issue a warrant under
this section if satisfied that there are reasonable grounds
for believing that on specified premises there are
documents whose production has been required under this
Part and that have not been produced in compliance with
the requirement.

(2) A magistrate may also issue a warrant under this
section if satisfied on information on oath given by or on
behalf of such an inspector-

(a) that there are reasonable grounds for believing
that an offence has been committed for which
the penalty on conviction is imprisonment for a

term of not less than two years, or a fine of not
less than five hundred thousand shillings, and
that there are on specified premises documents
relating to whether the offence has been
committed;

(b) that the inspector has power to require the
production of the documents under this Part; and

(c) that there are reasonable grounds for believing
that, if production was so required, the
documents would not be produced but would be
removed from the premises, hidden, tampered
with or destroyed.

(3) A warrant under this section authorises the
inspector named in it, together with any other petsoft so
named and any police officer, to do all or any of the
following-

lssue of warrants to
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(a) to enter the premises specified in the
information, using such force as is reasonably
necessary for the purpose;

(b) to search the premises and take possession of
any documents appearing to be documents of the
kind referred to in subsection (1) or (2), or to

' take, in relation to any such documents, any
other action that may appear to be necessary for
preserving them or preventing interference with
them;

(c) to take copies of any such documents;

(d) to require any person named in the warrant to
provide an explanation of the documents or to
state where they may be found.

(4) If, in the case of a warrant under subsection (2),
the magistrate is satisfied on information on oath that there
are reasonable grounds for believing that there are also on
the premises other documents relevant to the investigation,
the magistrate shall also authorise in the warrant the
actions referred to in subsection (3) to be taken in relation
to those documents.

(5) A warrant issued under this section has effect
until the end one month from and including the day on
which it is issued.

(6) A document of which possession is taken under
this section can be retained-

(a) for a period of three months; or

(b) if within that period proceedings to which the
documents are relevant arg commenced against
any person for any criminal offence, until the
conclusion of those proceedings.

(7) Any person who-
(a) intentionally obstructs the exercise of a power

conferred by a warrant issued under this section;
or

(b) fails without reasonable excuse to comply with a
requirement imposed in accordance with
subsection (3Xd), commits an offence and on
conviction is liable to a fine not exceeding five
hundred thousar-rd shillings.
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(8) For the purposes of sections 818 and 834,
documents obtained under this section are to be treated as

if they had been obtained under the provision of this Part
under which their production was or could have been
required.

817. (l) A person who makes a relevant disclosure
is not, only because of that disclosure, liable in
proceedings relating to a breach of an obligation of
confidence.

(2) A relevant disclosure is a disclosure that
complies with the following conditions-

(a) it is made to the Court or the Cabinet Secretary
otherwise than in compliance with a requirement
made under this Part;

(b) it is of a kind that the person making the
disclosure could be required to make under this
Part;

(c) the person who makes the disclosure does so in
good faith and in the reasonable belief that the
disclosure is capable of assisting the Court or
Attorney General for the purposes of the
performance of their functions under this Part;

(d) the information disclosed is not more than is
reasonably necessary for the purpose of assisting
the Court or the Attorney General for the
purposes of the performance of those functions;

(e) the disclosure is not one to which subsection (3)
applies.

(3) A disclosure by a person is one to which this
subsection applies-

(a) if the disclosure is prohibited by a written law,
whenever enacted or made; or

(b) if it-
it is made by a person carrying on the
business of banking or by a lawyer; and

it involves the disclosure of information in
respect of which the person owes an
obligation of confidence in that capacity.
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818. (1) This section applies to information Prohibition on

obtained- rr 
fl[]fi-l[:'

(a) as a result of a requirement imposed under :rtjliffil'i::"'r.
section 812; or

(b) by means of a relevant disclosure under section
817.

(2) Information to which this section applies may be
disclosed only if it-

(a) is made to a person specified in the Fourth
Schedule; or

(b) is a disclosure of a kind specified in the Fifth
Schedule.

(3) A person who, without lawful excuse, discloses
any information in contravention of this section commits
an offence and on conviction is liable to a fine not
exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding twelve months, or
to both.

(4) Any information that can be lawfully disclosed
to a person specified in the Fourth Schedule can also be
disclosed to a public officer or employee over whom the
person has authority.

(5) This section does not prohibit the disclosure of
information if the information is or has been available to
the public from any other source.

(6) The Regulations may-
(a) amend the Fourth Schedule by adding further

specified persons or substituting other specified
persons for existing specified persons; and

(b) amend the Fifth Schedule by adding further
kinds of disclosure, by omitting existing kinds of
disclosure or by substituting other kinds of
disclosure for existing kinds of disclosure.

819. (1) An officer of a company who- :ltffi:f,|ii-t[?'
(a) destroys, mutilates or falsifies, or is complicit in :m:L,.

the destruction, mutilation or falsification of a

document affecting, or relating to the company's
property or affairs; or

I

\
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(b) makes, or is complicit in making, a false entry in
such a document, commits an offence.

(2) In proceedings for an offence under subsection
(l), it is a defence for the person charged with the offence
to prove on a balance of probabilities that the person had
no intention to conceal the financial position of the
company or to defeat the law.

(3) An officer of a company who-
(a) fraudulently parts with, alters, or makes an

omission from, a document affecting or relating
to the company's property or affair; or

(b) is complicit in fraudulently parting with,
fraudulently altering, or fraudulently making an
omission from, any such document, commits an
offence.

(4) A person found guilty of an offence under this
section is on conviction liable to a fine not exceeding one
million shillings or to imprisonment for a term not
exceeding seven years, or to both.

820. A person who, in purported compliance with a
requirement under section 812 to provide information-

(a) provides information that the person knows to
be false in a material particular; or

(b) recklessly provides information that is false in a
material particular commits an offence and on
conviction is liable to a fine not exceeding five
hundred thousand shillings or to imprisonment
for a term not exceeding two years, or to both.

E21. (1) This section applies to information
obtained under Division I or 2.

(2) The Attorney General may-
(a) disclose information to which this section

applies to any person to whom, or for any
purpose for which, disclosure is permitted under
section 818;or

(b) require or authorise an inspector appointed
under this Part to disclose such information to
any such person or for any such purpose.
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(3) Information to which this section applies may
also be disclosed by an inspector appointed under this
Part-

(a) to another inspector appointed under this Part;

(b) a person authorised to exercise powers under
section 812; or

(c) to a person who holds any other office
prescribed by the regulations for the purposes of
this section.

(4) Information that can be disclosed to a person
because of subsection (3), can be disclosed to an officer or
employee of that person.

(5) The Attorney General may disclose information
obtained under section 8I2-

(a) to the company whose ownership was the
subject of the investigation;

(b) to any member of the company;

(c) to any person whose conduct was investigated in
the course of the investigation,;

(d) to the auditors of the company; or

(e) to any person whose financial interests appear to
the Attomey General to be affected by matters
covered by the investigation.

822. (l) Nothing in this Part compels a person to
disclose to the Attorney General or to an inspector
appointed under this Part information in respect of which
in an action in the Court a claim to legal professional
privilege could be maintained.

(2) Except as provided by subsection (3), nothing in
section 794, 806 or 812 requires a bank to disclose
information, or produce documents, in respect of which
the bank owes an obligation of confidentiality as a result
of carrying on business of banking unless-

(a) the person to whom the obligation of
confidentiality is owed is the company or other
body corporate under investigation;

Certain information
protected from
disclosure.
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(b) the person to whom the obligation
confidentiality is owed consents to
disclosure or production; or

(c) the making of the requirement is authorised by
the Attorney General.

(3) Subsection (2) does not apply if the bank
concerned is the company or other body corporate under
investigation under this Part.

(4) Nothing in this Part-
(a) compels a person to produce a document or to

disclose information in respect of which in an
action in the Court a claim to legal professional
privilege could be maintained; or

(b) authorises the taking of possession of any such
document that is in the person's possession.

(5) The Attorney General may, under section 812,
require, or authorise a person to require-

(a) a bank or an officer or employee of a bank to
produce a document relating to the affairs of a
customer of the bank; or

(b) the bank or any such officer or employee to
disclose information relating to those affairs,
only if a condition specified in subsection (6) is
satisfied.

(6) The following are the conditions referred to in
subsection (5)-

(a) the Attorney General considers it is necessary to
impose the requirement or to give the
authorisation for the purpose of investigating the
affairs of the bank;

(b) the customer is a person on whom a requirement
has been imposed under section 812.

(7) Despite subsections (1), (2) and (4), a person
who is an advocate may be compelled to disclose the name
and address of a client.

823. (1) An answer given by a person to a question
put to the person by the inspector for the purposes of an
investigation conducted under this Part can be used in
evidence in legal proceedings against the person.

of
the
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(2) However, in criminal proceedings in which that
person is charged with an offence to which this subsection
applies-

(a) no evidence relating to the answer may be cap.63

adduced; and

(b) no question relating to it may be asked,

by or on behalf of the prosecution, unless evidence
relating to it is adduced, or a question relating to
it is asked, in the proceedings by or on behalf of
that person.

(3) Subsection (2) applies to any offence other
than-

(a) an offence (if any) that is created by the
regulations for the purposes of this section; or

(b) an offence under-
(i) section 108 of the Penal Code (perjury and

subornation of perjury); or

(ii) section I 14 of that Code (false swearing).

824.(l) This Part applies to a foreign company this
is carrying on business, or has at any time carried on
business, in Kenya except as provided by subsection (2).

(2) Section 788 and section 801 to 812 do not apply
to a foreign company referred to in subsection (1).

(3) The other provisions of this Part apply to a
foreign company referred to in subsection (1) subject to
such modifications (if any) as may be specified in the
regulations.

825. (1) If an offence under this Part is committed
by a body corporate, each officer of the body who is in
default also commits an offence and on conviction is liable
to a fine not exceeding that which could be imposed on the
body if it had been convicted of the offence.

(2) An officer of a body corporate may be
prosecuted for an offence under subsection (l) whether or
not the body is prosecuted for the related offence.

(3) For the purpose of this section, any person who
purports to act as a director, manager or secretary of the
body is taken to be an officer of the body.

Application of this
Part to foreign
companies-

Offences against
this Part committed
by bodies
corporate.
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Division S-Effect of orders imposing restrictions on
disposal of company's securities

826. (l) The following restrictions apply to
securities that are subject to an order made by the Attorney
General under section 813 or an order of the Court made
under 828-

(a) any transfer of the securities or, in the case of
unissued shares, any transfer of the right to be
issued with them, and any issue of them, is void;

(b) no voting rights are exercisable in respect of the
securities:

(c) no further securities may be issued in respect of
them or as a result of any offer made to their
holder;

(d) except in a liquidation, no payment may be
made of any money due from the company in
respect of the securities (whether in respect of
capital or otherwise).

(2\ Subsection (1) is subject to any directions or
conditions to the contrary specified in the order.

(3) If securities are subject to the restriction referred
to in subsection (lXa), an agreement to transfer the
securities or, in the case of unissued shares, the right to be
issued with them is void.

(4) Subsection (3) is subject to-
(a) the terms of any directions given or conditions

imposed under section 813 or under section 828;
or

(b) an agreement to transfer the securities on the
making of an order for their transfer under
section 828.

(5) If securities are subject to the restriction referred
to in subsection (1)(c) or (d), an agreement to transfer a

right to be issued with other securities in respect of those
securities, or to receive any payment on them (otherwise
than in a liquidation) is void.

(6) Subsection (5) is subject to-
(a) the terms of any directions given or conditions

imposed under section 813 or 828; or

Consequence of
order imposing
restrictions.
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(b) an agreement to transfer any such right on the
transfer of the securities on the making of an
order for their transfer under section 828.

827. (l) Subject to the terms of any directions
given, or any conditions imposed, under section 813 or
828,a person who-

(a) exercises, or purports to exercise, a right to
dispose of securities that, to the person's
knowledge, are for the time being subject to
restrictions imposed by or under this Part or of a
right to be issued with any such securities;

(b) votes in respect of any such securities (whether
as holder or proxy); or appoints a proxy to vote
in respect of them;

(c) being the holder of any such securities, fails to
notify a person who would, but for restrictions,
be entitled (whether as holder or as proxy) to
vote in respect of the securities; or

(d) being the holder of any such securities, or being
entitled to a right to be issued with other
securities in right of them, or to receive any
payment on them (otherwise than in a
liquidation), enters into an agteement that is
void under section 826,

commits an offence.

(2) In a prosecution for an offence under subsection
(l)(c), it is a defence for the defendant to show that the
person entitled to vote in respect of the securities was
already aware of the restrictions.

(3) Subject to the terms of any directions given, or
any conditions imposed, under section 813 or 828, if
securities of a company are issued in contravention of
restrictions imposed by or under this Part, the company,
and each officer of the company who is in default, commit
an offence.

(4) A company or an officer of a company found
guilty of an offence under subsection (l) or (2) is on
conviction liable to a fine not exceeding one million
shillings.

Offencc to attempt
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828. (1) If an order makes securities of a company
subject to the restrictions contained in this Division, any
person claiming to be aggrieved by the order may apply to
the Court for an order under subsection (2).

(2) If, on the hearing of an application made under
subsection (1), the Court is satisfied that the restrictions
are not, or are no longer, justified, it shall make an order
directing that the restrictions, or such of them as are
specified in the order, are to cease to apply to the
securities.

(3) In deciding whether to make an order under
subsection (2), the Court may not be satisfied that the
restrictions are not, or are no longer, justified unless-

(a) it is satisfied that the relevant facts about the
securities have been disclosed to the company
concerned and that no unfair advantage has
accrued to any person as a result of the earlier
failure to make that disclosure; or

(b) the securities are to be transferred for valuable
consideration and the Court approves the
transfer.

(4) If, on the hearing of an application made under
subsection (1), the Court is satisfied that an order
subjecting the securities to the restrictions contained in
this Division unfairly affects the rights of third parties in
respect of the securities, the Court may, for the purpose of
protecting those rights and in addition to or instead of any
order it may make under subsection (2), make an order
directing that such acts by such persons or classes of
persons, and for such purposes, as may be specified in the
order, do not constitute a breach of those restrictions.

(5) In making an order under subsection (2) or (4),
the Court may impose such conditions as it considers
appropriate.

(6) If securities of a company are subject to
restrictions contained in this Division, the Court, on an
application made under subsection (7)-

(a) may make an order directing the securities to be
sold, subject to the Court's approval as to the
sale; and

Power of Court to
order relaxatron or
removal of
restnctions.
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(b) may also make an order directing that the
restrictions, or such of them as are specified in
the order, are to cease to apply to the securities.
Nothing in this subsection affects the power of
the Court to make an order under subsection (2).

(1) An application to the Court under this
subsection may be made by the Attorney General or by the
company.

(8) If an order has been made under subsection (6),
the Court may, on application made under subsection (9),
make such further order relating to the sale or transfer of
the securities as it considers appropriate.

(9) An application to the Court under this
subsection may be made-

(a) by the Attorney General;

(b) by the company;

(c) by the person appointed to carry out the sale; or

(d) by any person claiming to have an interest in the
securities.

(10) An order directing that restrictions contained in
this Division are to cease to apply to securities may, if it
is-

(a) expressed to be made with a view to permitting
a transfer of the securities; or

(b) made under subsection (6), continue the
restrictions referred to section 826(l)(c) an<i (d),
either in whole or in part, so far as they relate to
a right acquired or an offer made before the
transfer.

(11) Subsection (3) does not apply to an crder under
subsection (4) or to an order under subsection (10).

(12) An order under this section directing that
restrictions contained in this Division are to cease to apply
to securities takes effect from the date of the order or. if a
later date is specified in the order, from that date.

829. (1) If securities are sold in accordance with an
order of the Court made under section 828, the seller of
the securities shall pay the proceeds of sale (less the costs
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of the sale) into Court for the benefit of the persons who
are beneficially interested in the securities.

(2) A person claiming to be beneficially interested
in the securities rnav apply to the Court for an order
directing the r,vhole or part of those proceeds to be paid to
the person.

(3) On the hearing of an application made under
subsection (2), the Court shall-

(a) (subject to paragraph (b)) order the payment to
the applicant of the whole of the proceeds of
sale together with any interest on the proceeds;
or

(b) if any other person had a beneficial interest in
the securities at the time of their sale-such
proportion of those proceeds and interest as is
equal to the proportion that the value of the
applicant's interest in the securities bears to the
total value of the securities.

(4) On granting an application for an order under
section 841(6) or (8) the Court may order that the
applicant's costs be pard out ofthe proceeds of sale.

(5) If the Court makes an order under subsection
(4), the applicant is entitled to payment of the applicant's
costs out of the proceeds of sale before any person
interested in the relevant securities is entitled to receive
any part of those proceeds.

PART XXXI_REGISTRAR OF COI\,IPANIES AND
REGISTRATION OF COMPANY DOCUMENTS

Division 1 - Introductory provisions

830. Except as othcrrvrse expressly provided by this
Part, this Part applies in relation to the iodgement of a

document with. or the provision of information to. the
Registrar in electronic fcrm as it applies in relation to the
lodgement of, a document or the provision of information
in hard copy.

831. This Part applics to ibreign coinoanies e).cept
in so far as the context other*'ise requii'es and a reference
in this Part to a comparry includes a foreign ccmpany.
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Division 2-Appointment and functions of Registrar
of Companies

832. (1) The office of Registrar of Companies is
continued.

(2) If the office of Registrar becomes vacant, the
Cabinet Secretary shall appoint a suitably qualified
person to fill the vacancy.

(3) The Cabinet Secretary may appoint such
number of Deputy Registrars of Companies and Assistant
Registrars of Companies as may be necessary to assist
the Registrar in the performance and exercise of the
Registrar's functions and powers under this Act.

(4) A person is suitably qualified for appointment
as Registrar, Deputy Registrar or Assistant Registrar if
the person is of good character and holds such
qualifications (if any) as are prescribed by the regulations
for the purposes of this section.

(5) Subject to the control of the Registrar, a
Deputy Registrar or Assistant Registrar has and may
perform the functions, and exercise the powers, of the
Registrar under this Act.

(6) The fact that a person holding office as Deputy
Registrar or Assistant Registrar performs those functions
or exercises those powers is, until the contrary is proved,
evidence of the person's authority to do so.

(l) The person holding office as Registrar of
Companies under the repealed Act, immediately before
the commencement of this section, continues to hold
office, and is taken to have been appointed, as Registrar
of Companies for the purposes of this Act.

833. (1) The Register of Companies referred to in
section 3 of the repealed Act is continued.

(2) The Registrar continues to be responsible for
keeping the Register of Companies.

(3) The Register comprises-
(a) the information relating to companies that is

contained in documents lodged or filed with, or
delivered to, the Registrar under this or any
other Act;

Registrar and
Deputy and
Assistant
Registrars of
Companres.
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(b) certificates of incorporation issued by the
Registrar; and

(c) certificates of registration of company charges.

(4) The Register shall record and keep information
contained in documents lodged with the Registrar in such
form (including electronic form) as the Registrar
considers appropriate.

(5) The Registrar shall ensure that all records kept
by the Registrar are in such form as will enable all the
information contained in the records to be readily
retrieved for inspection and copied.

(6) If the records are kept in electronic form, the
Registrar shall ensure that they are capable of being
reproduced in hard copy form.

(7) The Registrar shall keep the Register at such
place or places (designated as Companies Registries) as

the Cabinet Secretary notifies by notice published in the
Gazette.

(8) Within six months after the end of each
financial year, the Registrar shall submit to the Cabinet
Secretary a report of the Registrar's operations and
activities throughout the year together with audited
accounts in such form and detail as the Cabinet Secretary
determines, from time to time, and notifies to the
Registrar.

(9) Within three months after receiving the report
from the Registrar , the Cabinet Secretary shall arrange
for the report to be tabled in Parliament.

(10) The Registrar shall perform-
(a) such other functions as are imposed on the

Registrar by this Act or any other Act; and

(b) such functions on behalf of the Cabinet
Secretary, in relation to companies or firms, as

the Cabinet Secretary may from time to time in
writing direct.

834. The Registrar is required to have an official
seal for the authentication of documents in connection
with the performance of the Registrar's functions.
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835. (1) The regulations may require the payment
to the Registrar of fees in respect of-

(a) the perflormance of any of the Registrar's
functions; or

(b) the provision by the Registrar of services or
facilities for a purpose connected with the
performance of any of the Registrar's
functions.

(2) The matters for which fees are chargeable
include (but are not limited to)-

(a) the performance of a function imposed on the
Registrar or the Cabinet Secretary by this or
any other Act;

(b) the receipt of documents lodged with the
Registrar for registration under this or any
other Act; and

(c) the provision of copies of documents or parts
of documents forming part of the Register.

(3) The regulations may-
(a) provide tbr the amount of the fees to be fixed

by or determined under the regulations:

(b) provide for different fees to be payable in
respect of the same matter in different
circumstances;

(c) specify the person by whom any fee payable
under the regulations is to be paid;

(d) specify when and how fees are to be paid.

(5) In respect of the performance of functions, or
the provision of services or facilities, by the Registrar-

(a) for which fees are not provided for by the
regulations; or

(b) in circumstances other than those for which
fees are provided for by regulations, the
Registrar may determine from time to time
what fees (if any) are chargeable.

(6) The Registrar is responsible for ensuring that
fees received by the Registrar under this or any other Act
are paid into the Consolidated Fund.

Fees payable
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836. (1) The Registrar shall publish in the Gazette
or in accordance with section 876, notice of the issue by
the Registrar of every certificate of incorporation issued
to a company on its incorporation or on its conversion
from one kind of company to another.

(2) The Registrar shall include in the notice-
(a) the name and registered number of the

company; and

(b) the date of issue of the certificate.

(3) This section applies to a certificate of
incorporation issued to a company under-

(a) section 18; or

(b) Part VI, as well as to the certificate issued to a
company on its formation .

837. (1) The Registrar shall, if requested to do so
by a person and on payment of the prescribed fee (if
any), provide the person with a copy of a certificate of
incorporation of any specified company.

(2) Before providing the person with the copy, the
Registrar shall either sign it or authenticate it with the
Registrar's official seal.

838. (1) The Registrar shall allocate to every
company a registered number, to be called the company's
registered number that complies with subsection (2).

(2) A company's registered number complies with
this subsection if it is in a form that consists of one or
more sequences of figures or letters, or figures and
letters, as determined by the Registrar.

(3) On adopting a new form of registered
numbering, the Registrar may make such changes to
existing registered numbers as appear to the Registrar to
be necessary.

(4) A change of a company's registered number
has effect from the date on which the Registrar notifies
the company of the change.

839. (1) The Registrar shall allocate to eve[r'
foreign company registered under this Act a unique
number, to be called the company's registered number.

Registrar to
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notice of issue
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(2) The Registrar shall ensure that the number
allocated to a foreign company is in a form that consists
of one or more sequences of figures or letters, or figures
and letters.

(3) On adopting a new form of registered
numbering, the Registrar may make such changes to
existing registered numbers of foreign companies as

appear to the Registrar to be necessary.

(4) A change of a foreign company's registered
number has effect from the date on which the Registrar
notifies the company of the change.

840. (1) The Registrar shall specify the form,
authentication and manner of lodgement of documents
required or permitted to be lodged with the Registrar for
registration under this or any other Act.

(2) In relation to the form of a document, the
Registrar may-

(a) require the contents of the document to be in a
standard form; and

(b) impose requirements for the purpose of
enabling the document to be scanned or copied.

(3) In relation to authentication of a document, the
Registrar may do all or any of the following:

(a) require the document to be authenticated by a
particular person or a person of a particular
description;

(b) specify the means of authentication;

(c) require the document to contain or be
accompanied by the name or registered number
of the company to which it relates (or both).

(4) In relation to the manner of lodgement of a

document, the Registrar may specify requirements as to
all or any of the following:

(a) the physical form of the document (for
example, hard copy or electronic form);

(b) the means to be used for lodging the document
(for example, by post or electronic means);

under this Act
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(c) the address to which the document is to be
sent;

(d) in the case of a document to be lodged by
electronic means, the hardware and software to
be used, and technical specifications (for
example, matters relating to protocol, security,
anti-virus protection or encryption).

(5) The powers conferred by this section do not
authorise the Registrar to require documents to be lodged
by electronic means. (But see section 841)

(6) The Registrar shall ensure that all requirements
imposed under this section are consistent with
requirements imposed by any written law with respect to
the form, authentication or manner of lodgement of the
document concerned.

Division 3-Specific requirements and powers
relating to registration of documents

841. (1) The regulations may require documents,
or documents of a specified class, that are required to be
lodged with the Registrar for registration to be lodged by
electronic means.

(2) A requirement to lodge documents, or a
specified class of documents, by electronic means has
effect only if Registrar's Rules have been published with
respect to the detailed requirements for that lodgement.

842. (1) The Registrar may enter into a written
agreement with a company providing for documents
relating to the company that are required or permitted to
be lodged with the Registrar for registration-

(a) to be lodged by electronic means, except as

provided for in the agreement; and

(b) conform to such requirements as may be
specified in the agreement or specified by the
Registrar in accordance with the agreement.

(2) An agreement under subsection (1) may relate
to all documents or to any class of documents to be
lodged with the Registrar.

(3) Unless in a specific case the Registrar
otherwise approves, a company with which the Registrar
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has entered into an agreement in accordance with
subsection (1) rnay lodge documents in relation to which
the agreement is in effect only in accordance with the
agreement.

843. (l) A document is not lodged rvith the
Registrar for registration until the Registrar or a member
of the Registrar's staff actually receives it.

(2) The Registrar's Rules may make specific
provision as to vrhen a document is to be regarded as

having been received by the Registrar tor the purposes of
this Act.

844. (l) A document lodged with the Registrar for
registration is not properly lodged for the purposes of this
Act unless the followine requirements are satisfied-

(a) requirements imposed under section 840 with
respect to-
(i) the contents of the document; and

(ii) the fbrm. authentication and manner of its
lodgement:

(b) any applicable requirements under regulations
made fbr the purpose of section 841;

(c) any applicable requirements under an
agreement entered into under section 842;

(d) in so far as it consists of. or includes, names
and addresses-any requirements of this Act
with respect to permitted characters, letters or
symbols or with respect to its being
accompanied on lodgement by a certificate as

to the transliteration of any element;

(e) any applicable requirements of the Registrar's
Rules:

(0 any applicable requirements of regulations
made for the purpose of section 850:

(g) any applicable requirements with regard to
payment of a fee in respect of its lodgement
with the Registrar.

(2) The Registrar may accept and register a
document that does not cornply with the requirements
under subsection (1).
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(3) The acceptance or registration of a docurnent
by the Registrar under subsection (2) does not atfect-

(a) any liability for tailure to comply rvith the
requirements of the provision under which the
document is lodged with the Registrar r.vith
regard to the contents of the document;

(b) the coniinuing obligation to comply r,vith the
requirements referred to in subsection (1); or

(c) the exercise of the Registrar's powers under
section 845 or 846.

(4) Objection may not be taken as to the legal
effect of action taken by the Registrar on the ground that
the requirements referred to in subsection (l) are not
satisfied.

845. (l) A document that is lodged u,ith the
Registrar for registration may be corrected by the
Registrar if it appears to the Registrar to be incomplete or
internally inconsistent.

(2) The power of the Registrar under subsection
(1) may be exercised only-

(a) on inslructions that comply lvith subsection(3);
and

(b) if the company has given and has not
withdrawn its consent to instructions being
given under this section.

(3) Instructions comply with this subsection if-
(a) they are given in response to an enquiry rnade

by the Registrar;

(b) the Registrar is satisfied that the person giving
the instructions is authorised to do so-

(i) by the person by whom the docurnent was
delivered: or

(ii) by the company to ivhich the document
relates;

(c) they satisfy any requirements of Registrar's
rules relating to-

(i) the form and manner in which they are
given; and

Powers of
Re-qrstrar t(l
colrect
dr)cun)cnts rn

certain cilscs



1460 The Companies Bill, 201 5

(ii) authentication.

(4) The company's consent to instructions being
given under this section or to a withdrawal of that
consent-

(a) may be given in hard copy or electronic form;
and

(b) is effective only when notified to the Registrar.

(5) A document that is corrected under this section
is taken, for the purposes of any enactment relating to its
lodgement, to have been delivered when the correction is
made.

846. (1) The Registrar may accept a replacement
for a document previously lodged that did not comply
with the requirements for proper lodgement.

(2) The Registrar may accept a replacement
document only if satisfied-

(a) that it is lodged by-
(i) the person by whom the original

document was lodged; or

(ii) the company to which the original
document relates; and

(b) that it complies with the requirements for
proper lodgement.

(3) The power of the Registrar to specify the form
and manner of lodgement includes power to specify
requirements for the identification of the original
document and the lodgement of the replacement
document in a form and manner that will enable the
document to be associated with the original.

(4) For the purposes of this section the
requirements for proper lodgement of a document are
specified in section 844.

847. (1) For the purpose of this section,
information is unnecessary if it-

(a) is not required in order to comply with an
obligation imposed by or under this or any
other Act; and
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(b) is not specifically required or authorised to be
lodged to the Registrar.

(2) For the purpose of subsection (1Xa), an
obligation to lodge a document of a particular
description, or that conforms to specified requirements,
extends to anything that is not required for a document of
that description, or for it to conform to those
requirements.

(3) A document does not meet the requirements for
proper lodgement if-

(a) it contains information unnecessary for
registration; and

(b) the unnecessary information cannot readily be
separated from the rest of the document.

(4) However, if the unnecessary information can
readily be separated from the rest of the document, the
Registrar may register the document with the omission of
the unnecessary information.

848. (1) This section applies if a document lodged Registrar's

with the Registrar for registraiion- l"T::,i"

(a) does not meet the requirements for proper i"1;:ff,
lodgement; and

(b) is not corrected under section 845, or replaced
under section 846.

(2) The Registrar may give notice-
(a) to the person by whom the document was

lodged if the identity, and name and address of
that person are known; or

(b) if notice cannot be given under paragraph (a)
and the identity of that company is known-to
the company to which the document relates.

(3) The Registrar shall, in a notice to be given
under subsection (2)-

(a) state in what respects the document does not
appear to meet the requirements for proper
lodgement;

(b) state the date on which it is issued; and

I
t

I

i

:

I

I

I

I

I

I

I



t462 7-he C'otnpunics Bill, 20 1 5

(c) require a replacement document complying
with the requirements for proper lodgernent to
be lodged with the Registrar within fourteen
tlays after that date.

849. ( I ) The Registrar shall note in the Register- Annotatton or
the Regrster.

(a) the date orr r,vhich a document is lodged with
the Registrar tbr registration;

(b) if a docun.rent is corrected under section 845-
the nature and date of tire cc''rrcction;

(c) if a docunrent is replace<i (whettrer or not
material derived frorn it is removed)-the fact
that it i-ias heen replaced and the date of
lodgement of the replacernent;

(d) if materiai is renioved -
(i) l.rhat was remove<l" gil,ing a generai

clescription of its coirtents,

(ii the pou,er under which the material was
removecll and

(ii the date tl:e material rvas rernoved.

(2) 'i! r'L:i:uirrti(;ns mr) --

(a) i-r:,r; 1i-,f isr- or require tite Re,grstrar to iirlnotate
ii^- iiegir;ter rn other c'ircrrmstances: and

(b) s;-:-r'i!) tlre contcnts of any such annotalion.

(3) A," annotation is nct required for a document
that. becaus,. '.if section U44, is not registered.

(4'l -i,t,, itegistrar ma1, renlove a note if oi the
opinioli th.l1 :; irc liir.rfer cc-r\/cs any usefui purpose.

(llj Fjr ,rs irlar ed in thc- Register in accordance with
subsection {i';. cr jii a"it,rclir,nce rvith regulations under
subsec',ion t.:). :rrr purt i;f the Register for all purposes of
this Aci,

85$. ai) Thr' ieqL.Jaliolis rnay provide fbr the use, Allocationof

in corrlrci.'i,1-;,; '>'yii; lh.:l R.cglster, cf reference nurohers or Hl.li"^a,
utiique irre;l.i'i,.;:' i,.r ids:t1tii-ir erch person who-- t:.ffi:,::

(ai l'; ': qiii'ecf. r-rf 11 i6r16pi16,v: ::ffHT,i::
('t) l. :lc,.ictinry, rlr'o joini ser.:rctary, of a public persons

{'". t'i{t lJ i,i \/, Oi:
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(c) is appointed as an authorised signatory of a

company.

(2) The regulations may also-
(a) provide that a unique identifier may be in such

form. consisting of one or more sequences of
letters or numbers. as the Registrar ma1, fron-r
time to time determinel

(b) provide for the allocation of unique identifiers
by the Registrar;

(c) require there to be included, in any specilied
description of documents lodged with the
Registrar for registration, as well as a statement
of the person's name-
(i) a statement of the person's unique

identifler, or

(ii) a statement that the person has not been
allocated a unique identifier; and

(d) if a person appears to have two ol nrole unique
identifiers-enable the Reqistrar to ta-ke action
to <iiscontinue the use of ali but one of them.

(3) The regulations may'further-
(a) provide for the apphcation of the sclierne in

relation to persons appointcd. and docunients
registered, before the commencement of this
section: and

(b) rnake different pr'oi'isioir for ,-liffcrent classes
of persons and diff'erent cl:rsses of documents.

851. (l) Subject to section 855(3), the Registrai
shall keep the originals of documenls lcdged rvith the
Rcgistrar in hard copy forn-r for not i:ss rh:rn three years
after they are lociged.

(2) Atter the end of that period. the R.egistrar rrray
destroy or arrange ibr the deslruction of those
documentu. but only if the informaticn contained in the
documents has been recorded in ttr Rei;ister'.

(.3) The Registrai' ir u:rcier no r-',bligation to keep
the origiirals of docurneriis iocigt-d in elecironic form so
long as the intbrmatiori contained irr their'r lias been
recorded in the Register.

l)rcrct' irlr(;rt ot
()l IEr l11l

doc dlltalrt-l
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(4) This section applies to documents held by the
Registrar when this section comes into effect as well as

to documents subsequently received.

852. (1) At any time after the expiry of two years Poweror

from rhe dare on which- L J 
Ii.1::Tt'...,
of drssolved

(a) a company has been dissolved; or 
:ilTl;:I,T:'

(b) a foreign company has ceased to be registered vears

as such in Kenya, the Registrar may arrange for
the transfer to the Kenya National Archives cap' le

and Documentation Service of the records
recorded in the Register, or the Foreign
Companies Register, in relation to the
company.

(2) Records in respect of which such an
arrangement is made are to be disposed of in accordance
with the Public Archives and Documentation Service Act
or regulations in force under that Act.

853. (1) Every member of the public has the right Rrghtor

to inspect ttre Register. il,txllf "
(2) The right of inspection extends to the originals il:fi::.

of documents lodged with the Registrar in hard copy
form if, and only if, the record kept by the Registrar of
the contents of the document is illegible or unavailable.

(3) The right of inspection conferred by this
section is subject to sections 851 and 855.

854. (1) Any member of the public may apply to Rrghtor

the Registrar for i 
"opy 

of any ,""oid that forms p^art of ilTly,T;i
the Register or the Foreign Companies Register. 

:;;;;l:or*t,n
(2) On receiving such an application, the Registrar ;Ti'jj,}[::

shall, subject to the payment of a fee (if any) not
exceeding the amount prescribed by the regulations for
the purpose of this section, provide the applicant with a

copy of the relevant record in hard copy form or, if the
applicant so requests, in electronic form.

(3) Subsection (2) is subject to section 855.

855. (1) The Registrar may not make available for Certainrecords

public inspection- ff:i:,ff"ffit"
public

i

i
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(a) the contents of a document sent to the Registrar inspection.

containing views expressed in accordance with
section 51;

(b) protected information within section 203(1) or
any corresponding provision of the foreign
companies regulations ;

(c) a document received by the Registrar in
connection with the giving or withdrawal of
consent under section 845;

(d) an application or other document lodged with
the Registrar under section 846;

(e) an application or other document lodged with
the Registrar under section 856 and any
address in respect of which such an application
is successful;

(0 a Court order under section 864 that the Court
has directed under section 865 is not to be
made available for public inspection;

(g) an application to the Registrar under section
917 that has not yet been determined or was
not successful;

(h) the contents of a document creating or
evidencing a charge and lodged with the
Registrar for registration under Part XXXII;

(i) any e-mail address, identification code or
password deriving from a document delivered
for the purpose of authorising or facilitating
electronic filing procedures or providing
information by telephone;

0) any other information excluded from public
inspection by or under any other written law.

(2) A restriction applying by reference to material
deriving from a particular description of document does
not affect the availability for public inspection of the
same information contained in material derived from
another description of document in relation to which no
such restriction applies.

(3) Information to which this section applies need
not be retained by the Registrar for longer than appears
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to the Registrar reasonably necessary for the purposes for
which the material was lodged with the Registrar

856. (1) The Registrar is, on an application made Registrarcan

in accordance with the regulations refened to in f;""qil:ij:
subsectiOn (2), required to make an address on the unavailable for

Register unavailable for public inspection. o,,l,bot1i,,.".

(2) The regulations may specify-

(a) who may make an application under subsection
( 1);

(b) the grounds on which an application may be
made;

(c) the information to be included in and
documents to accompany an application;

(d) the notice to be given in respect of an
application and of its outcome; and

(e) how an application is to be determined.

(3) In particular, provision under subsection (2Xe)
may-

(a) confer a discretion on the Registrar;

(b) provide for a question to be referred to a person
other than the Registrar for the purposes of
determining the application.

(4) An application under subsection (1) is required
to specify the address that is proposed to be removed
from the Register and indicate where in the Register it is.

(5) An address is not to be made unavailable for
public inspection under this section unless it is replaced
by a service address, in which case the application is
required to specify a service address.

(a) an inspection under section 853; or copv

(b) a copy under section 854.

858. The Registrar may determine the form and i"'I111
manner in which Copies are io be provided under section Ti[T::l*,

857. The Registrar may specify the form and Form or /
manner in which afplication ii to 6e *id" for- application ror I

inspection or i

854. to be provided.
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859. (1) The Registrar shall certify copies of
records provided in hard copy form under section 854 as

true copies unless the applicant dispenses with the need
for certification.

(2) The Registrar may not certify copies of records
provided in electronic form under section 854 as true
copies unless the applicant expressly requests that
certification.

(3) A copy provided under section 854, certified
by the Registrar to be an accurate record of the contents
of the original document, is admissible in all legal
proceedings as evidence of the contents of the original
document.

(4) The regulations may determine the manner in
which such a certificate is to be provided when the copy
is provided in electronic form.

(5) A copy of a certificate provided by the
Registrar may, instead of being certified in writing to be
an accurate record, be sealed with the Registrar's official
seal.

860. (1) Any legal process compelling the
Registrar to produce a record kept by the Registrar may
issue from a court only with the permission of the Court.

(2) Such a process is ofno effect unless it states on
its face that it is issued with that permission.

Division 4-Correction or removal of material on the
Register

861. (1) If it appears to the Registrar that the
information contained in a document lodged with the
Registrar for registration is inconsistent with an existing
entry in the Register, the Registrar may give notice to the
company concerned-

(a) stating in what respects the information
contained in it appears to be inconsistent with
the entry in the Register; and

(b) requiring the company to take action to resolve
the inconsistency.

(2) The Registrar shall, in the notice-

Certrficahon of
copies of
records by
Registrar.

Issue of legal
process for
production of
records kept
by the

Registrar.

Registrar's
notice to
resolve
inconsistency
on the
Reglster.
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(a) specify the date on which it is issued; and

(b) require the company to lodge with the
Registrar, within fourteen days after that date,
such replacement or additional documents as

may be required to resolve the inconsistency.

(3) If the required documents are not lodged by the
specified deadline, the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding two
hundred thousand shillings

(4) If, after a company or any of its officers is
convicted of an offence under subsection (3), the
company continues to fail to lodge the required
documents with the Registrar, the company, and each
officer of the company commit a further offence on each
day on which the failure continues and on conviction are
each liable to a fine not exceeding twenty thousand
shillings for each such offence.

862. (1) The Registrar may remove from the
Register any entry that there was power to make, but no
duty.

(2) This power is exercisable, in particular, so as to
remove-

(a) information derived from a document that has
been replaced under section 846 or 861; or

(b) unnecessary information within the meaning of
section 847.

(3) This section does not authorise the removal
from the Register of any entry whose registration has had
legal consequences in relation to the company with
respect to-

(a) its formation;

(b) a change of name;

(c) its conversion into a different kind of company;

(d) its becoming or ceasing to be a community
interest company;

(e) a reduction of capital;

Administrative
removal of
rnformation
from the
Register.
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(0 a change of registered office;

(g) the registration of a charge; or

(h) its dissolution; or

(i) any other matter prescribed by the regulations
for the purposes of this subsection.

(4) On or before removing an entry in accordance
with this section (otherwise than at the request of the
company), the Registrar shall give notice-

(a) to the person by whom the relevant document
was lodged (but only if the identity and name
and address of that person are known to the
Registrar); or

(b) to the company to which the entry relates (if
notice cannot be given under paragraph (a) and
the identity of that company is known to the
Registrar).

(5) The Registrar shall state in the notice-
(a) what entry the Registrar proposes to remove, or

has removed, and on what grounds; and

(b) the date on which the notice is issued.

863. (1) On receiving an application made in
accordance with this section, the Registrar shall remove
from the Register an entry relating to a company that the
Registrar is satisfied is of a kind that-

(a) derives from anything invalid or ineffective or
that was done without the authority of the
company; or

(b) is factually inaccurate, or is derived from
something that is factually inaccurate or is
forged.

(2) An application may be made by the company
concerned or by any other person who appears to the
Registrar to have a legitimate interest in making such an
application.

(3) An application is required-
(a) to specify the entry that is proposed to be

removed from the Register and indicate where
on the Register it is to be found; and

Rectrfrcation
of Register on
application to
Registrar
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(b) to be accompanied by a statement that the
information specified in the application
complies with this section and with any
regulations made for the purposes of this
section.

(4) The Cabinet Secretary shall ensure that all such
regulations specify-

(a) the information to be included in and
documents to accompany an application;

(b) a period within which objections to an
application may be made; and

(c) how the Registrar is to determine an
application.

(5) If no objection is made to the application, the
Registrar may accept the statement as sufficient evidence
that the information specified in the application should
be removed from the Register.

(6) If an entry is removed from the Register under
this section the registration of which had legal
consequences as referred to in section 862(3), any person
appearing to the Court to have a legitimate interest in the
matter may apply to the Court for such consequential
orders as appear just with respect to the legal effect (if
any) to be accorded to the entry because it has appeared
in the Register.

864. (l) The Registrar shall remove from the
Register any entry-

(a) that derives from anything that the Court has
declared to be invalid or ineffective, or to have
been done without the authority of the
company; or

(b) that the Court has declared to be factually
inaccurate; or to be derived from something
that is factually inaccurate or is forged, and that
the Court has directed to be removed from the
Register.

(2) The Court shall specify in the order the entry
that is to be removed from the Register and indicate
where in the Register it is to be found.

Rectification
of the Register
under Court
order.
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(3) The Court may not make an order for the
removal from the Register of any entry the registration of
which had legal consequences as mentioned in section
862(3) unless it is satisfied-

(a) that the presence of the entry in the Register
has caused, or may cause, damage to the
company concerned; and

(b) that that company's interest in removing the
entry outweighs the interest (if any) of other
persons in the continued appearance of the
entry in the Register.

(4) If, in such a case, the Court makes an order for
removal, it may make such consequential orders as

appear just with respect to the legal effect (if any) to be
accorded to the entry because it has appeared in the
Register.

(5) The Court shall ensure that a copy of its order
is sent to the Registrar for registration.

(6) This section does not apply in respect of an
entry in the Register if the Court has other specific
powers under this Act to "leal with the matter.

865. (1) If the Court makes an order for the
removal of an entry from the Register under section 864,
it may also give any of the following directions:

(a) that any note on the Register that is related to
the entry that is the subject of the order is to be
removed from the Register;

(b) that the order is not to be available for public
inspection as part of the Register;

(c) that no note is to be made on the Register as a
result of its order, or that any such note is to be
restricted to such matters as are specified by
the Court.

(2) The Court may not give a direction under this
section unless it is satisfied-

(a) that-
(i) the presence on the Register of the note,

or of an unrestricted note; or

Powers of
Court on
orderrng
removal of
entry from the
Register.
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(iD the availability for public inspection of the
Court's order, may cause damage to the
company; and

(b) that the company's interest in non-disclosure
outweighs any interest of other persons in
disclosure.

Division S-Special provisions for documents not in
the English language

866. Subject to section 867, the Registrar may
refuse to accept any document lodged with, or delivered,
sent or submitted to the Registrar in a language other
than English.

867. (1) Documents to which this section applies
may be drawn up and lodged with the Registrar in a

language other than English, but only if they are
accompanied by a certified translation in English.

(2) This section applies to-
(a) agreements required to be forwarded to the

Registrar under Division 2 of Part III; and

(b) documents of any other class prescribed by the
regulations for the purposes of this section.

868. (1) A company may lodge with the Registrar
for registration one or more certified translations of any
document relating to the company that is or has been
lodged with the Registrar.

(2) The regulations may specify-
(a) the languages; and

(b) the descriptions of document, in relation to
which this facility is available.

(3) The power of the Registrar to impose
requirements as to the form and manner of lodgement
includes power to impose requirements as to the
identification of the original document and the lodgement
of the translation in a form and manner enabling it to be
associated with the original.

869. (l) In this Part, a "certified translation" means
a translation certified as prescribed by the regulations for
the purposes of this section to be a correct translation.

Documents to
be prepared
and lodged rn

the English
language.

Documents
that may be
prepared and
lodged in other
languages.

Voluntary
lodgement of
translations.

Certified
translations
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I

(2) In the case of any discrepancy between the
original language version of a document and a certified
translation-

(a) the company may not rely on the translation as

against a third party, but

(b) a third party may rely on the translation unless
the company shows that the third party had
knowledge of the original.

(3) In subsection (2), "third party" means a person
other than the company or the Registrar.

870. (l) The Registrar may decline to accept for
lodgement documents that contain names and addresses
unless those names and address comprise only letters,
characters and symbols, including accents and other
diacritical marks that are permitted.

(2) The regulations may-
(a) specify the letters, characters and symbols,

including accents and other diacritical marks
that are permitted for the purpose of subsection
(l); and

(b) permit or require the lodgement of documents
in which names and addresses have not been
translated into a permitted form.

87f . (1) If a name or address is or has been lodged
with the Registrar in a permitted form using other than
Roman characters, the company may lodge with the
Registrar for registration a translation into Roman
characters.

(2) The power of the Registrar to impose
requirements as to the form and manner of lodgement
includes power to impose requirements as to the
identification of the original document and the lodgement
of the transliteration in a form and manner enabling it to
be associated with the original.

872. (I) The regulations may require the
certification of transliterations and prescribe the form of
certification.

(2) Different provision may be made for
compulsory and voluntary translations.

Translrteratron
of names and
addresses
permitted
characters.

Translrteration
of names and
addresses:
voluntary
translation rnto
Roman
characters.

Translation of
names and
addresses:
certification
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Division 6 - Supplementary provisions

873. A person who-
(a) lodges or causes to be lodged with the

Registrar for registration a document
containing information; or

(b) makes to the Registrar a statement for any
purpose that the person knows, or has reason to
suspect, is false or misleading in a material
respect commits an offence and on conviction
is liable to a fine not exceeding one million
shillings or imprisonment for a term not
exceeding two years, or to both.

874. (l) This section applies if a company has not
complied with an obligation imposed by this Act-

(a) to lodge a document to the Registrar; or

(b) to give notice to the Registrar of any matter.

(2) The Registrar, or any member or creditor of the
company, may give notice to the company requiring it to
comply with the obligation.

(3) If the company fails to comply with the
provision within fourteen days after service of the notice,
the Registrar, or any member or creditor of the company,
may apply to the Court for an order directing the
company, and any specified officer of the company, to
comply within a specified time.

(4) The order of the Court may provide that all
costs of or incidental to the application are to be borne by
the company or by any officers of it responsible for the
default.

875. (1) The Registrar may require a company to
give any necessary consents to the use of electronic
means for communications by the Registrar to the
company as a condition of making use of any facility to
lodge material to the Registrar by electronic means.

(2) A document that is required by or under this
Act to be signed by the Registrar, or to be authenticated
by the Registrar's seal, is, if sent by electronic means,
required to be authenticated in such manner as may be
specified in the Registrar's Rules.

Offence to
lodge false or
misleadrng
documents or
to make false
or misleading
statements to
Regrstrar.

Enforcement
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876. (1) A notice that would otherwise require to
be published by the Registrar in the Gazette may instead
be published by such other means as the Registrar from
time to time selects from the alternative means
prescribed by the regulations.

(2) The regulations may prescribe alternative
means.

(3) In particular, the regulations may-
(a) require the use of electronic means;

(b) require the same means to be used for all
notices or for all notices of specified
descriptions;

(c) impose conditions as to the manner in which
access to the notices is to be made available.

(4) Before publishing notices by an alternative
means selected subsection (1), the Registrar shall publish
at least one notice to that effect in the Gazette.

(5) Nothing in this section precludes the Registrar
from giving public notice in the Gazette and by a means
selected under subsection (1).

(6) If the Registrar gives public notice in the
Gazette and by a means selected under subsection (l),
the requirement of public notice is satisfied when the
notice is first given by either means.

877. (l) The Registrar may make rules (called the
Registrar's Rules) about any matter in respect of which
the Registrar may make provision, or impose a
requirement, under a function or power imposed or
conferred on the Registrar by or under this or any other
Act.

(2) Subsection (1) does not prevent any such
provision or requirement from being made or imposed by
other means.

(3) Registrar's Rules-
(a) may make different provision for different

cases; and

(b) may allow the Registrar to disapply or modify
any of the rules.

Provisron for
publishing
notrces by
alternative
means.

Registrar's
power to make
Rules.
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(4) The Registrar shall-
(a) publicise Registrar's Rules in a manner

appropriate to bring them to the notice of
persons affected by them; and

(b) make copies of those Rules available to the
public (in either hard copy or electronic form,
or to both).

PART XXXII-COMPANY CHARGES

878. (1) For purposes of this Part, "charge"
includes a mortgage.

(2) For the purposes of this Part, it is immaterial
where land that is subject to a charge is located.

879. (1) A company that creates a charge to which
this section applies shall, before the deadline for
registration, lodge with the Registrar for registration the
particulars of the charge prescribed by the regulations,
together with the document (if any) by which the charge
is created or evidenced.

(2) A charge to which this section applies is
registrable on the application of any person who claims to
have an interest in it.

(3) If a charge is registered cln the application of a
person other than the company concerned, that person is
entitled to recover from that company the amount of any
fees properly paid to the Registrar in respect of the
registration.

(4) This section applies to the following charges
created by a company:

(a) a charge on land or any interest in land (other
than a charge for any rent or other periodical
sum issuing out of land) owned by the company
or in which it has a proprietorial interest;

(b) a charge created or evidenced by a document
that, if executed by a natural person, would
require to he registered as a bill of sale;

(c) a charge tbr the purposes of securing an issue
of debentures by the company;

Interpretatio
n: Part
xxxll.

Charges
created by a
company.
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(d) a charge on the company's uncalled share
capital (if any);

(e) a charge on calls made by the company but not
yet paid;

(0 a charge on the company's book debts;

(g) a floating charge on the company's property or
undertaking;

(h) a charge on a ship or aircraft, or a share in a
ship or aircraft, owned by the company or in
which it has a proprietorial interest;

(i) a charge on the company's goodwill or

I tntellectual property.

l' tSl The holding of debentures entitling the holder

I to a charge on land is not, for the purpose of subsection

1 @)@). an interest in the land.

I f0l The deposit in the form of security of a

negotiable instrument given to secure the payment of
book debts is not, for the purpose of section subsection
(4X0, a charge on those book debts.

(1) For the purpose of subsection (4Xi),
"intellectual property" means -

(a) any patent, trade mark, registered design,
copyright or design right; or

(b) any licence under or in respect of any such
right.

(8) If a company fails to comply with subsection
(1)-

(a) the company; and

(b) each officer of the company who is in default,
commit an offence and on conviction are each
liable to a fine not exceeding one million
shillings.

l, tgl Subsection (8) does not apply if the charge has

I been registered on the application of a person other than
the company.

(10) If, after the company or any of its officers is
convicted of an offence under subsection (8), the
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company continues to fail to lodge the prescribed
particulars of the charge with the Registrar, the company,
and each officer of the company who is in default,
commit a further offence on each day on which the
failure continues and on conviction are each liable to a

fine not exceeding one hundred thousand shillings for
each such offence.

880. (1) This section applies to a company that
acquires property already subject to a charge of a kind
that would, if it had been created by the company after
the acquisition of the property, have been required to be
registered under this Part.

(2) A company to which this section applies shall,
before the deadline for registration, lodge with the
Registrar for registration -

(a) the particulars of the charge prescribed by the
regulations; and

(b) a certified copy of the document (if any) by
which the charge is created or evidenced.

(3) A charge of the kind referred to in subsection
(1) may be registered on the application of any person
who claims to have an interest in it.

(4) If such a charge is registered on the application
of a person other than the company, the person is entitled
to recover from the company the amount of any fees
properly paid by the person to the Registrar for
registration.

(5) If a company fails to comply with subsection
(2)-

(a) the company; and

(b) each officer of the company who is in default,
commit an offence and on conviction are each
liable to a fine not exceeding one million
shillings.

(6) Subsection (5) does not apply if the charge has
been registered on the application of a person other than
the company.

(7) If, after the company or any of its officers is
convicted of an offence under subsection (5), the
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company continues to fail to lodge the prescribed
particulars of the charge with the Registrar, the company,
and each officer of the company who is in default,
commit a further offence on each day on which the
failure continues and on conviction are each liable to a
fine not exceeding one hundred thousand shillings for
each such offence.

881.(1) If a series of debentures containing, or
given by reference to another document, any charge to
the benefit of which the debenture holders of that series
are entitled equally among themselves is created by a

company, section 879(1) is complied with if-
(a) the required particulars; and

(b) the deed containing the charge or, if there is no
such deed, one of the debentures of the series,
are lodged with the Registrar before the
deadline for registration.

(2) The required particulars referred to under
subsection (1)(a) are-

(a) the total amount secured by the whole series;

(b) the dates of the resolutions authorising the issue
of the series and the date of the covering deed
(if any) by which the series is created or
defined;

(c) a general description of the property charged;
and

(d) the names of the trustees (if any) for the
debenture holders.

(3) The company shall lodge with the Registrar for
recording in the relevant register of charges particulars of
the date and amount of each issue of debentures of a
series of the kind referred to in subsection (1).

(4) Failure to comply with subsection (3) does not
affect the validity of the debentures issued.

(5) Section 879(2) to (10) applies to a series of
debentures as if the series were a charge.

882. (1) If any commission, allowance or discount
has been paid or made (either directly or indirectly) by a
company to a person as consideration for-
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(a) subscribing or agreeing to subscribe (whether
absolutely or conditionally) for debentures in a
company; or

(b) procuring or agreeing to procure subscriptions
(whether absolute or conditional) for any such
debentures, the company shall include in the
particulars lodged with the Registrar under
section 879(1) details of the amount or rate
percent of the commission, discount or
allowance so paid or made.

(2) The deposit of debentures as security for a debt
of the company is not an issue of debentures at a discount
for the purpose of this section.

(3) Failure to comply with this section does not
affect the validity of the debentures issued.

(4) If a company fails to comply with subsection
(1), the company; and each officer of the company who is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

883. (1) As soon as practicable after receiving a

certificate of registration of a charge under section 885.
the company shall endorse a copy of the certificate on
every debenture or certificate of debenture stock that is
issued by the company, and the payment of which is
secured by the charge so registered.

(2) Subsection (1) does not require a company to
cause a certificate of registration of any charge so given
to be endorsed on any debenture or certificate of
debenture stock issued by the company before the charge
was created.

(3) If a company fails to comply with subsection
(1), the company, and each director of the company who
is in default, commit an offence and on conviction are
each liable to a fine not exceeding five hundred thousand
shillings.

(4) A person who lodges or delivers, or authorises
the lodgment or delivery of, a debenture or certificate of
debenture stock that under this section is required to have
endorsed on it a copy of a certificate of registration,
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knowing that the copy is not endorsed on it, commits an
offence and on conviction is liable to a fine not exceeding
one million shillings or to imprisonment for a tern not
exceeding two years, or to both.

884. (1) If a charge is created outside Kenya
comprising property located outside Kenya, the lodgment
with the Registrar for registration of a verified copy of
the document by which the charge is created or evidenced
has the same effect as the lodgement of the document
itself.

(2) If a charge is created in Kenya but comprises
property outside Kenya, the document creating or
purporting to create the charge may be lodged for
registration under section 879 even if further proceedings
may be necessary to make the charge valid according to
the raw of the country in which the property is located.

885. (1) The Registrar shall keep, with respect to
each company, a register of all the charges that are
required to be registered under this Part.

(2) If a charge is part of a series of debentures, the
Registrar shall record .r the register the required
particulars specified in secLion 881(2).

(3) In the case of any other charge, the Registrar
shall record in the register the following particulars:

(a) if it is a charge created by a company-the date
of its creation;

(b) if it is a charge which was existing on property
acquired by the company-the date of the
acquisition;

(c) the amount secured by the charge;

(d) short particulars of the property charged;

(e) the persons entitled to the charge.

(4) On registering a charge, the Registrar shall
issue a certificate of the registration of the charge, stating
the amount secured by the charge.

(5) The Registrar shall either sign a certificate of
registration of a charge or authenticate it with the
Registrar's official seal.
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(6) A certificatc of rcgistration signed by the
Registrar or authenticated with the Registrar's seal is
conclusive cvidence that the requirements of this Pan as

to registration have been satisfied.

(7) The Registrar shall keep open for public
inspection during the ordinary busincss hours of the
Companies Registry cach rcgister kept under this scction.

(8) A person who wishes to inspect a register of
charges may do so without payrnent, but is entitled to be
provided with a copy of the register or an entry in it only
on payment of the prescribed fee (if any).

tt6. (l) The deadline for registration of a charge
created by a company is-

(a) thirty days from the day on which the charge is
crcaM; or

(b) if the charge is created outside Kenya-twenty-
m days ftom the day on which the document
by which tlrc charge is created or evidenced, or
a copy of it, could, if dispatched with due
diligence, have been received ia Kenya.

(2) The deadline fc rcgistration of a charge to
which property acquired by a company is subject-

(a) thirty days ftom the day on which the
acguisition is conpleted; or

(b) if frre proprty is located, and the charge was
created, outside Kenya-twenty-one days from
the day on which the docunrcnt by which the
charge is crcated or evidenced, or a copy of it,
could, if dispatched with due diligence, have
been rcceirred in Kenya.

(3) Tho dedline for registration of particulars of a
series of debentures under section 881 is-

(a) if there is a deed containing the charge referred
to in seotion 881(l)-thirty days from the day
on which that deed is executed; or

(b) if therc is no such deed-thirty days from the
day on which the fitst debenture of the series is
executed.

Deadline for
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887. (l) A holder of a floating charge on a
company's property or undertaking who-

(a) obtains an order of the Court for the
appointment of an administrator in respect of
the company; or

(b) appoints such an administrator under powers
contained in a document, shall, within seven
days after obtaining the order or making the
appointment, lodge a notice of the order or
appointment with the Registrar for registration
in the relevant register of charges.

(2) Within seven days after a person appointed as
an administrator in respect of a company under powers
contained in a floating charge ceases to act as such, the
holder of the charge shall lodge a notice of the cessation
with the Registrar for registration in the relevant register
of charges.

(3) A person who fails to comply with subsection
(1) or (2) commits an offence and on conviction is liable
to a fine not exceeding two hundred thousand shillings.

(4) If, after being convicted of an offence under
subsection (3), a person continues to fail to lodge with the
Registrar a notice of the relevant order or appointment, or
of the cessation of appointment, the person commits a
further offence on each day on which the failure
continues and on conviction is liable to a fine not
exceeding ten thousand shillings for each such offence.

(5) If, in relation to subsection (2), the floating
charge has been discharged at the time when the
administrator ceased to act as such, the reference in that
subsection to the holder of the floating charge is a
reference to the person who was holder of the charge
when it was discharged.

888. (l) If a statement is lodged with the Registrar
verifying with respect to a registered charge that the debt
for which the charge was given has been wholly or partly
paid or satisfied, the Registrar shall record in the register
of charges relating to the company concerned a
memorandum of satisfaction in respect of the payment or
partial payment of the debt.
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(2) If a statement is lodged with the Registrar
verifying with respect to a registered charge that a part of
the property or undertaking charged has been released
from the charge, the Registrar shall record in the register
of charges relating to the company a memorandum of
release stating that that part of the property or
undertaking has been released from the charge.

(3) If a statement is lodged with the Registrar
verifying with respect to a registered charge that a part of
the property or undertaking charged has ceased to form
part of the company's property or undertaking, the
Registrar shall record in the register of charges relating to
the company a memorandum of release stating that that
part of the property or undertaking has ceased to form
part of the company's property or undertaking.

(4) As soon as practicable after being requested to
do so by the company, the Registrar shall send to the
company a copy of a memorandum of satisfaction or
release recorded by the Registrar under this section.

889. (l ) A company or interested person who
claims that a failure to register a charge before the
deadline for registration, or an omission or misstatement
of a particular with respect to any such charge or in a

memorandum of satisfaction or release-

(a) was accidental or due to inadvertence or to
some other reasonable cause; or

(b) is not of a nature to prejudice the position of
creditors or members of the company, may
apply to the Court for an order under subsection
(2).

(2) If, on the hearing of an application made under
subsection (1). the Court is satisfied-

(a) that the failure, or the omission or
misstatement-

(i) was accidental or due to inadvertence or to
some other reasonable cause; or

(ii) is not of a nature to prejudice the position
of creditors or members of the company;
or

Rectification
of register of
charges.



The Contpanies Bill, 201 5 1485

(b) that on other grounds it is just and equitable to
grant relief, the Court may, subject to such
conditions (if any) as it considers fair and
reasonable, order the deadline for registration to
be extended, or the omission or misstatement to
be corrected.

890. (1) Subject to this Part, if a company creates a
charge to which section 879 applies, the charge (in so far
as any security on the property or undertaking of the
company is conferred by it) is void against-

(a) a liquidator of the company;

(b) an administrator of the company; and

(c) a creditor of the company, unless that section is
complied with.

(2) Subsection (1) does not affect the operation of a
contract or obligation for repayment of the money
secured by the charge.

(3) If a charge becomes void under this section, the
money secured by it immediately becomes payable.

891. (1) A company shall keep a copy of every
document creating a charge that is required to be
registered under this Part.

(2) In the case of a series of uniform debentures,
subsection (1) is complied with if the company has
available one of the debentures of the series.

(3) If a company fails to comply with subsection
(1), the company, and each officer of the company rvho is
in default, commit an offence and on conviction are each
liable to a fine not exceeding five hundred thousand
shillings.

(4) If, after a company or any of its officers has
been convicted of an offence under subsection (3), the
company continues to fail to comply with subsection (1),
the company, and each officer of the company who is in
default, commit a further offence on each day on which
the failure continues and on conviction are each liable to
a fine not exceeding fifty thousand shillings for each such
offence.
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E92. (l) A limited company shall keep a register of Companv's

charges and record in it- 
----r - --o----- -- 

;t.1il:l*
(a) all charges specifically affecting property of the

company; and

(b) all floating charges on the whole or part of the
property or undertaking of the company.

(2) The company shall ensure that the record
referred to in subsection (1) gives in each case-

(a) a short description of the property charged;

(b) the amount secured by the charge; and

(c) except in the cases of securities to bearer, the
names of the persons entitled to it.

(3) If a limited company fails to comply with
subsection (l) or (2), the company, and each officer of
the company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding five
hundred thousand shillings.

(4) If, after a company or any of its officers has
been convicted of an offence under subsection (3), the
company continues to fail to comply with subsection (l)
or (2) (whichever is applicable), the company, and each
officer of the company who is in default, commit a
furttrer offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding fifty thousand shillings for each such offence.

E93. (1) This section applies to- Htfiloj,,
(a) documents required to be kept under section freo[H:'*,"

891; and inspect

(b) a limited company's register of charges kept in frT,'#""ilI
accordance with section892. :flI!:llso

(2) Except in so far as the regulations otherwise to inspect

provide, a company shall keep the documents and register ffi#ili
to which this section applies open for inspectionat the charges'

company's registered office.

(3) A company shall keep documents and register
to which the this section applies open for inspection-

(a) by any creditor or member of the company
without charge; and
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(b) by any other person on payment of a fee (if
any) not exceeding that presoribed by the
regulations for the purpose of this section.

(4) Ifa,company-

(a) fails to comply with a requirement of
subsection (2) or(3); or

(b) refuses to allow an inspection required under
subsection (3), the company, and each officer
of the company who is in default, commit an
offence and on conviction are each liable to a
fine not exceeding two hundred thousand
shillings.

(5) If, after the company or any of its officers is
convicted of an offence under subsection (4), a company
continues-

(a) to fail to comply with the relevant requirement;
or

(b) to refuse to allow an inspection required under
subsection (3), the company, and each officer
of the company who is in default, commit a
further offence on each day on which the
failure or refusal continues and on conviction
are each liable to a fine not exceeding twenty
thousand shillings for each such offence.

(6) If a company refuses to allow an inspection
required under subsection (3), the Court may, on the
application of a person affected by the refusal, make an
order compelling the company to allow an irnmediate
inspection.

PART XXXII-DISSOLUTION AND
RESTORATION TO THB REGISTER

Division I - Interpretation

E94.In this Part, "creditor" includes a contingent or
prospective creditor.

Division 2-Dissolution of companies

E95. (l) If the Registrar reasonable believes thal a
company is not carrying on business or is not in
operation, the Registrar may send to the company by pott

Interprctatio
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a letter inquiring whether the company is carrying on
business or is in operation.

(2) If the Registrar does not within one month after
sending the letter receive any answer to it, the Registrar
shall, within fourteen days after the end of that month,
send to the company by post a registered letter referring
to the first letter, and stating-

(a) that no answer to it has been received to it; and

(b) that, if no answer is received to the second
letter within one month after its date, a notice
will be published in the Gazette with a view to
striking the name of the company off the
Register.

(3) If the Registrar-

(a) receives an answer to the effect that the
company is not carrying on business or is not in
operation; or

(b) does not within one month after sending the
second letter receive an answer to it, the
Registrar may publish in the Gazette, and send
to the company by post, a notice that, at the end
of the period of three months from the date of
the notice, the name of the company referred to
in it will, unless cause is shown to the contrary,
be struck off the Register and the company will
be dissolved.

(4) At the end of the period specified in the notice
sent under subsection (3), the Registrar may, unless cause
to the contrary is previously shown by the company,
strike the name of the company off the Register.

(5) As soon as practicable after striking the name
of the company off the Register, the Registrar shall
publish in the Gazette a notice to the effect that the name
of the company has been struck off the register.

(6) On publication of the notice in the Gazette,the
company is dissolved.

(7) Despite subsection (6)-
(a) the liability (if any) of every officer and

member of the company continues and may be

business or
in operation.
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enforced as if the company had not been
dissolved: and

(b) nothing in this section affects the power of the
Court to liquidate a company the name of
which has been struck off the Register.

896. (1) If, in the case of a company that is in
liquidation-

(a) the Registrar reasonably believes-

(i) that the affairs of the company are fully
wound up; or

(ii) that no liquidator is acting: and

(b) the returns required to be made by the
liquidator in respect of the company have not
been made for six consecutive months, the
Registrar shall publish in the Gazette, and send
to the company or the liquidator (if any), a

notice that at the end of three months from the
date of the notice the name of the company
will, unless cause is shown to the contrary, be
struck off the Register and the company will be
dissolved.

(2) At the end of the period specified in the notice,
the Registrar may, unless cause to the contrary is shown
by the company, strike the company's name off the
Register.

(3) As soon as practicable after striking the name
of the company off the Register under subsection (2), the
Registrar shall publish in the Gazette a notice to the effect
that the name of the company has been struck off the
Register.

(5) On publication of the notice in accordance with
subsection (4), the company is dissolved.

(6) Despite subsection (5)-
(a) the liability (if any) of every officer and

member of the company continues and may be
enforced as if the company had not been
dissolved; and
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(b) nothing in this section affects the power of the
Court to liquidate a company the name of
which has been struck off the Register.

E97. (1) A letter or notice to be sent to a company
under section 895 or 896 may be addressed to the
company at the registered office of the company or, if no
office has been registered, to the care of an officer of the
company.

(2) If there is no officer of the company whose
name and address are known to the Registrar, the letter or
notice may be sent to each of the persons who subscribed
the memorandum, if their addresses are known to the
Registrar.

(3) A notice to be sent to a liquidator under section
896 may be addressed to the liquidator at the liquidator's
place of business last known to the Registrar.

89E. (l) On application by a company, the
Registrar may strike the name of the company off the
Register.

(2) Such an application is effective only if it-
(a) is made on behalf of the company by its

directors or by a majority of them; and

(b) contains such information (if any) as is
prescribed by the regulations.'

(3) The Registrar may not strike the name of a
company off the register under this section until after
three months from the date of the publication by the
Registrar in the Gazette of a notice-

(a) stating that the Registrar may exercise the
power under this section in relation to the
company; and

(b) inviting any person to show cause why the
name of the company should not be struck off.

(4) As soon as practicable after striking the
of the company off the Register, the Registrar
publish in the Gazette a notice that the company's name
has been struck off the Register and the date of the
striking off.
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(5) On publication of the notice, the company is
dissolved.

(6) Despite subsection (5)-
(a) the liability (if any) of each director, managing

officer and member of the company continues
and may be enforced as if the company had not
been dissolved; and

(b) nothing in this section affects the power of the
Court to liquidate a company the name of
which has been struck off the Register .

899. (1) An application under section 898 may not
be made (or, if made, may not be dealt with) if, at any
time during the preceding three months, the company
has-

(a) changed its name;

(b) carried on business;

(c) made a disposal for value of property that,
immediately before ceasing to carry on
business, it held for the purpose of disposal for
gain in the normal course of carrying on
business; or

(d) engaged in any other activity, except one that
is-
(i) necessary or expedient for the purpose of

making an application under section 898,
or deciding whether to make an
application;

(ii) necessary or expedient for the purpose of
closing down the affairs of the company;

(iii) necessary or expedient for the purpose of
complying with any statutory requirement;
or

(iv) specified by the Cabinet Secretary by
order made under subsection (2).

(2) The Cabinet Secretary may, by order published
in the Gazette-
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(a) specify an activity for the purpose subsection
(lXdXiv); or

(b) amend subsection (l) for the purpose of altering
the period in relation to which the doing of an
act referred to in (a) to (d) ofthat subsection are
relevant

(3) For the purposes of this section, a company is
not to be regarded as carrying on business only because it
makes a payment in respect of a liability incurred in the
course of carrying on business.

(4) A person who makes an application in
contravention of subsection (l) commits an offence and
on conviction is liable to a fine not exceeding fifty
thousand shillings.

(5) In proceedings for such an offence it is a

defence for the person charged with the offence to
establish on a balance of probabilities that the person did
not know, and could not reasonably have known, of the
existence of the facts that led to the contravention.

900. (1) An application made under section 898 on
behalf of a company may not be made (or, if made, may
not be dealt with) at a time when-

(a) an application to the Court under Part XXXIV
has been made on behalf of the company for the
sanctioning of a compromise or arrangement
and the matter has not been finally concluded;

(b) a voluntary arrangement in relation to the
company has effect under the laws relating to
insolvency, or has been proposed under that
Part and the matter has not been finally
concluded;

(c) the company is under administration;

(d) the company is in liquidation (whether
voluntary or by the Court). or an application for
the liquidation of the company liquidated by the
Court has been made but has not been finally
disposed of or been withdrawn; or

(e) in any other circumstances prescribed by the
regulations for the purpose of this section.
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(2) For the purposes of subsection (lXa), the
matter in Court is finally concluded if-

(a) the application has been withdrawn,

(b) the application has been concluded without a

compromise or arrangement being sanctioned
by the Court; or

(c) a compromise or arrangement has been
sanctioned by the Court and has, together with
anything required to be done under any
provision made in relation to the matter by
order of the Court, been fully carried out.

(3) For the purposes of subsection (lxb), the
matter is finally concluded if-

(a) no meetings are to be summoned under an
applicable provision of the laws relating to
insolvency;

(b) meetings summoned under that law fail to
approve the arrangement with no, or the same,
modifications;

(c) an arrangement approved by meetings
summoned under that Act, or in consequence of
a direction under a relevant provision of that
Act , has been fully implemented; or

(d) the Court makes an order under a relevant
provision of that Act revoking approval given
at previous meetings and, if the Court gives any
directions under such a provision, the company
has done whatever it is required to do under
those directions.

(4) A person who makes an application in
contravention of subsection (1) commits an offence and
on conviction is liable to a fine not exceeding fifty
thousand shillings.

(5) In proceedings for such an offence it is a

defence for the person charged with the offence to
establish on a balance of probabilities that the person did
not know, and could not reasonably have known, of the
existence of the facts that led to the contravention.
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901. (l) A person who makes an application under
section 898 on behalf of a company shall ensure that,
within seven days after the day on which the application
is made, a copy of the application is given to every
person who at any time on that day is-

(a) a member of the company;

(b) an employee of the company;

(c) a creditor of the company;

(d) a director of the company;

(e) a manager or trustee of any pension fund
established for the benefit of employees of the
company; or

(0 a person of a class prescribed by the regulations
for the purpose of this paragraph.

(2) Subsection (l) does not require a copy of the
application to be given to a director who is a party to the
application.

(3) The duty imposed by this section ceases to
apply if the application is withdrawn before the end of the
period for giving the copy application.

(4) A person who fails to comply with the
subsection (1) (otherwise than with the intention referred
to in subsection (6)) commits an offence and on
conviction is liable to a fine not exceeding fifty thousand
shillings.

(5) In proceedings for an offence under subsection
(4), it is a defence for the person charged with the offence
to establish on a balance of probabilities that the person
took all reasonable steps to comply with the requirement
imposed by subsection (1).'

(6) A person who fails to comply with subsection
(l) with the intention of concealing the making of the
application from a person referred to in paragraphs (a) to
(0 of that subsection commits an aggravated offence and
on conviction is liable to a fine not exceeding five
hundred thousand shillings or imprisonment for a term
not exceeding two years, or to both.

902. (1) In this section-
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"company" means a company that has made an
application, or in respect of which an application has
been made, under section 898;

"relevant period", in relation to a company, means
the period beginning on the day after the day on which an
application for striking off the company is made under
section 9l I and ending on the day before the application
is finally dealt with or withdrawn.

(2) If, on a day during the relevant period, a person
becomes-

(a) a member of the company;

(b) an employee of the company;

(c) a creditor of the company;

(d) a director of the company;

(e) a manager or trustee of any pension fund
established for the benefit of employees of the
company; or

(0 a person of a class prescribed by the regulations
for the purpose of this paragraph, each person
(not being that person) who, at the end of that
day, is director of the company shall ensure that
a copy of the application for voluntary striking
off the company is given to that person within
seven days after that day.

(3) The requirement imposed by subsection (2)
ceases to apply if the application is disposed of or
withdrawn before the end of the period within which the
copy is rcquired to be given.

(4) A person who fails to comply with subsection
(2) (otherwise than with the intention referred to in
subsection (6)) commits an offence and on conviction is
liable to a fine not exceeding fifty thousand shillings.

(5) In proceedings for an offence under subsection
(4), it is a defence for the person charged with the offence
to establish on a balance of probabilities-

(a) that, at the time of the failure to comply with
the requirement imposed by subsection (2), the defendant
was not aware of the fact that the company had made an
application under section 898; or
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(b) that the defendant took all reasonable steps to
comply with that requirement.

(6) A person who fails to comply with subsection
(2) with the intention of concealing the making of the
application from a person referred to in paragraphs (a) to
(0 of that subsection commits an aggravated offence and
on conviction is liable to a fine not exceeding five
hundred thousand shillings or imprisonment for a term
not exceeding two years, or to both

903. (1) For the purposes of sections 904 and 905,
a document is given to a person if it is-

(a) delivered to the person personally;

(b) left at the person's proper address; or

(c) sent to the person by post at that address.

(2) For the purposes of subsection (1), the proper
address of a person is-

(a) in the case of a body incorporated or formed in
Kenya-its registered or principal office;

(b) in the case of a body incorporated or formed
outside Kenya-
(i) if it has a place of business in Kenya, its

principal office in Kenya; or

(ii) if it does not have a place of business in
Kenya, its registered or principal office;

(c) in the case of a natural person-the address (if
any) last known to the giver of the document
concerned.

(3) For the purposes of sections 904 and 905, a
document is treated as being given to a person who is a

creditor of the company if it is left or sent by post to the
person-

(a) at the person's place of business with which the
company has had dealings by virtue of which
the person is a creditor of the company; or

if there is more than one such place of
business-at each of them.
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"company" means a company that has made an
application under section 898;

"relevant event", in relation to a company, means an
of the following:

(a) the making of a change to the company's name;

(b) engaging in trading or otherwise carrying on
business;

(c) the disposal by the company for value of any
property other than that which it was necessary
or desirable for it to hold for the purpose of
making, or proceeding with, an application
under section 898;

(d) engaging in any activity other than one to
which subsection (3) applies;

(e) the making of an application to the Court under
Part XXXIV on behalf of the company for the
sanctioning of a compromise or arrangement;

(0 the making of proposal for a voluntary
arrangement in relation to the company under
Part IX of the laws relating to insolvency;

(g) the making of an application to the Court for an
administration order in respect of the company
under Part VIII of the laws relating to
insolvency ;

(e) the appointment of an administrator in respect
of the company under Part VIII of the laws
relating to insolvency, or the lodgement in the
Court of a copy of notice of intention to appoint
such an administrator in respect of the
company;

(0 the coming into existence of circumstances in
which, under a provision of the laws relating to
insolvency, the company may be liquidated
voluntarily;

(g) the presenting of an application to liquidate the
company by the Court any such law;

"relevant day" means a day occurring during the
period from and including the day on which the company
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taken to be
withdrawn,

I
I



1498 The Companies Bill, 201 5

makes an application under section 898 and ending with
day before the day on which the application is finally
disposed of or withdrawn.

(2) If a relevant event occurs on a relevant day,
each person who is a director of the company at the end
of that day shall ensure that the application of the
company under section 898 is withdrawn without delay.

(3) For the purposes of subsection (1Xb), a

company is not treated as trading or otherwise carrying
on business only because it makes a payment in respect
of a liability incurred in the course of trading or otherwise
carrying on business.

(4) The excepted activities referred to in subsection
(lxd) are any activity-

(a) necessary or desirable-

(i) for the purpose of making, or proceeding
with, an application under section 898; or

(ii) for the purpose of concluding affairs of the
company that are outstanding because of
what has been necessary or desirable for
the purpose of making, or proceeding with
such an application;

(b) necessary or desirable for the purpose of
complying with any statutory requirement; and

(c) prescribed by the regulations for the purposes
of this subsection.

(5) A person who fails to comply with the
requirement imposed by subsection (2) commits an
offence and on conviction is liable to a fine not exceeding
five hundred thousand shillings.

(6) In proceedings for an offence under subsection
(5), it is a defence for the person charged with the offence
to establish on a balance of probabilities-

(a) that at the time of the failure the person was not
aware of the fact that the company had made an
application under section 898; or

(b) that the person took all reasonable steps to
comply with the requirement.
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905. An application under section 898 is withdrawn
when a notice of withdrawal is lodged with the Registrar.

Division 3-Undistributed property of dissolved
company to vest in the State

906. (1) Property that, immediately before the
dissolution of a company had not been distributed or
disclaimed, vests in the State with effect from the
dissolution of the company.

(2) For the purposes of this section, property of the
former company includes leasehold property and all other
rights vested in or held on trust for the former company,
but does not include property held by the former
company on trust for any other person.

(3) The Attorney General shall, on becoming aware
of the vesting of the property, give public notice of the
vesting, setting out the name of the former company and
particulars of the property.

(4) If property is vested in the State under this
section, a person who would have been entitled to receive
all or part of the property, or payment from the proceeds
of its realisation, if it had been in the hands of the
company immediately before its dissolution, or any other
person claiming through that person, may apply to the
Court for an order-

(a) vesting all or part of the property in that person;
or

(b) for payment to that person by the State of
compensation of an amount not greater than the
value of the property.

(5) On the hearing of an application made under
subsection (4), the Court may-

(a) decide any question concerning the value of the
property, the entitlement of any applicant to the
property or to compensation, and the
apportionment of the property or compensation
among two or more applicants

(b) order that the hearing of two or more
applications be consolidated ;
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(c) order that an application be treated as an
application on behalf of all persons, or all
members of a class of persons, with an interest
in the property; or

(d) make such ancillary orders as it considers
necessary.

(6) Compensation ordered to be paid under
subsection (a) is payable from the Consolidated Fund
without further appropriation than this section.

(l) When a company is dissolved, all property
vested in or held on trust for the company immediately
before its dissolution vests in the State. That property
includes leasehold property, but not property held by the
company on trust for another person.

(8) Subsection (1) has effect subject to the possible
restoration of the company to the Register under this Part.

907.(1) The Attorney General may, by notice of
disclaimer, disclaim the State's ownership of property
that has vested in the State under section 906.

(2) The Attorney General may, on behalf of the
State, waive the right to execute a notice of disclaimer,
either expressly or by taking possession or other act
evidencing that intention.

(3) The Attorney General may not execute a notice
of disclaimer more than three years after-

(a) the date on which the Attorney General first
became aware that the property may have
vested in the State under section 906; or

(b) if ownership of the property is not established
at that date-the end of the period reasonably
necessary for the Attorney-General to establish
the ownership of the property.

(4) A person claiming to be interested in property
that has vested in the State in accordance with section
906 may, in writing, apply to the Attorney General
requesting the Attorney General to decide whether or not
the property is to be disclaimed.

(5) If, after considering an application under
subsection (4), the Attorney General decides to disclaim
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the property, the Attorney General shall, not later than
three after making the decision (or within such extended
period as the Court may allow, execute a notice of
disclaimer.

(6) A notice of disclaimer under this section is
invalid if it is shown to have been executed after the end
of the period specified by subsection (3) or (5).

(7) The Attorney General shall arrange for copies a
notice of disclaimer executed under this section-

(a) to be published in the GaTette; and

(b) to be sent to all persons who claim to have an
interest in the property concerned.

(8) Failure to comply with subsection (6) or (7)
does not of itself invalidate a notice of disclaimer.

908. (1) Property in respect of which a notice of
disclaimer has been executed under section 907 is taken
never to have vested in the State.

(2) Sections 909 to 912 apply in relation to the
effect of the State's disclaimer.

909. The State's disclaimer operates-

(a) so as to terminate, as from the date of the
disclaimer, the rights, interests and liabilities of
the company in respect of the property
disclaimed; and

(b) does not, except so far as is necessary for the
purpose of releasing the company from any
liability, affect the rights or liabilities of any
other person.

910. (1) The disclaimer of any property of a
leasehold character does not take effect unless a copy of
the disclaimer has been served, so far as the Attorney-
General is aware of their addresses, on all persons
claiming under the company as mortgagees, and either-

(a) no application under section 911 is made with
respect to that property within fourteen days
from and including the day on which the last
notice under this subsection was served; or
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(b) if such an application has been made-the
Court directs the disclaimer to have effect.

(2) If the Court gives a direction under subsection
(lxb), it may, instead of or in addition to any order it
makes under section 911, also make an order with respect
to fixtures, tenant's improvements and other matters
arising out of the lease.

911. (1) On an application made by a person
who-

(a) claims an interest in the disclaimed property; or

(b) is under a liability in respect of the disclaimed
property that is not discharged by the
disclaimer, the Court may make an order under
this section in respect of the property.

(2) An order under this section is an order for the
vesting of the disclaimed property in, or its delivery to-

(a) a person entitled to it, or a trustee for such a
person; or

(b) a person subject to a liability of the kind
referred to in subsection (lXb), or a trustee for
such a person.

(3) An order under subsection (2Xb) may be made
only if the Court is satisfied that it would be just to do so
for the purpose of compensating the person subject to the
liability in respect of the disclaimer.

(4) An order under this section may be made on
such terms as the Court considers to be fair and
reasonable.

(5) On a vesting order being made under this
section, the property concerned vests, without
conveyance, assignment or transfer, in the person named
in the order as the owner of the interest specified in the
order.

912. (l) The Court may not make an order under
section 911 vesting an interest under a lease in a person
claiming under the company as a mortgagee or
underlessee except on terms making that person-
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(a) subject to the same liabilities and obligations as

those to which the company was subject under
the lease; or

(b) if the Court thinks appropriate-subject to the
same liabilities and obligations as if the lease
had been assigned to the person.

(2) If the order relates to only part of the property
to which the lease relates, subsection (l) applies as if the
lease had comprised only the part to which the vesting
order relates.

(3) A person claiming under the company as

mortgagee or underlessee who declines to accept a
vesting order on the terms referred to in subsection (1) is
excluded from all interest in the property.

(4\ If no one claiming under the company is
willing to accept an order on those terms, the Court may
vest the interest in any person who is liable (whether
personally or as a representative and whether alone or
jointly with the company) to perform the lessee's
covenants in the lease.

(5) The Court may vest the interest in such a
person freed and discharged from all encumbrances and
interests created by the company.

Division 4-Restoration of companies to the Register

913. (1) An application may be made to the
Registrar to restore to the Register a company that has
been struck off the Register under section 895 or 898

(2) An application under this section may-
(a) be made whether or not the company has in

consequence been dissolved;

(b) be made only by a former director or former
member of the company; and

(c) not be made after the expiry of six years from
the date on which the company was dissolved.

(3) For purposes of this section, an application is
made when it is received by the Registrar.

914.(l) On an application made under section 913,
the Registrar shall restore the company to the Register if
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(but only if) the three conditions set out in subsections (2)
to (4) are satisfied.

(2) The first condition is that the company was
carrying on business or in operation at the time of its
striking off.

(3) The second condition is that, if any property
previously vested in or held on trust for the company has
vested in the State under section 906, the Attorney
General has signified to the Registrar in writing consent
to the company's restoration to the Register.

(4) The third condition is that the applicant has
lodged with the Registrar for registration such documents
relating to the company as are necessary to bring up to
date the records kept by the Registrar.'

(5) The applicant is responsible for obtaining the
consent required under subsection (3) and to pay any
costs of the Attorney-General-

(a) in dealing with the property during the period
of dissolution; or

(b) in connection with the proceedings on the
application, that may be demanded as a

condition of giving consent.

915. (1) As soon as practicable after receiving an
application for the administrative restoration of a
company to the Register, the Registrar shall determine the
application and notify the applicant in writing of the
determination.

(2) If the application is refused, the Registrar shall
include in the determination the reasons for the refusal.

(3) If the Registrar determines that the company
should be restored to the Register, the restoration takes
effect from the date on which notice of the determination
is sent to the applicant.

(4) As soon as practicable after making a

determination under subsection (1), the Registrar shall-
(a) enter on the Register a note of the date from

which the restoration of the company to the
Register takes effect; and
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(b) publish the notice of the restoration in the
Gazette.

(5) The Registrar shall include in the notice of
restoration-

(a) the name of the company or, if the company is
restored to the Register under a different name,
that name and its former name;

(b) the registered number of the company; and

(c) the date from which the restoration of the
company to the Register takes effect.

916. (1) The effect of the restoration of a company
to the Register is that the company is taken to have
continued in existence as if it had not been dissolved or
struck off the Register.

(2) The company or an interested person may make
an application to the Court for an order under subsection
(3) at any time within three years after the date of
restoration of the company to the Register (but no later).

(3) On the hearing of an application under
subsection (2), the Court may make an order giving such
directions and making such provision as it considers just
for placing the company and all other persons as nearly as

practicable in the same position as if the company had not
been dissolved or struck off the Register.

(4) The company is not liable to a penalty under
this Act for a failure to lodge with the Registrar a

document required to be lodged under a provision of this
Act or under a corresponding provision of the repealed
Act for a financial year in relation to which the period for
lodging financial statements and directors' reports
ended-

(a) after the date of dissolution or striking off; and

(b) before the restoration of the company to the
Register.

917. (l) An application may be made to the Court Application

to restore to the Register a company- ::rrt?Xl#'

(a) that has been dissolved after being liquidated [J]ti*r.
under the Insolvency Act, 2015;
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(b) that is taken to have been dissolved following
administration under that Act; or

(c) that has been struck off the Register-

(i) under section 895 or 895; or

(ii) under section 898, whether or not the
company has in consequence been
dissolved.

(2) Such an application may be made by-
(a) the Attorney General;

(b) a former director of the company;

(c) a person having an interest in land in which the
company had a superior or derivative interest;

(d) a person who has an interest in land or other
property-

(i) that was subject to rights vested in the
company;or

(iD that was benefited by obligations owed by
the company;

(e) a person who, but for the dissolution of the
company, would have a contractual relationship
with it;

(0 a person with a potential legal claim against the
company;

(g) a manager or trustee of a pension fund
established for the benefit of employees of the
company;

(h) a former member of the company, or the
executor or administrator of such a person;

(i) a person who was a creditor of the company at
the time of its being struck off the Register or
dissolved;

0) a former liquidator of the company;

(k) if the company was struck off the Register
under section 898-a person of a description
specified by regulations referred to in section
901(1X0 or 902(2X0; or
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(l) any other person appearing to the Court to have
an interest in the matter.

918. (1) An application to the Court for restoration
of a company to the Register may be made at any time for
the purpose of bringing proceedings against the company
for damages for personal injury.

(2) An order may not be made on such an
application if it appears to the Court that the proceedings
would fail because of any written law limiting the time
within which proceedings can be brought.

When
application
to the Court
may be
made.

(3) In making that decision, the Court is required to
have regard to its power under section 920 to direct that
the period between the dissolution (or striking off) of the
company and the making of the order is not to count for
the purposes of any such enactment.

(4) In any other case an application to the Court for (Qap.{)

restoration of acompany to the itegister may not be made (Cap'32)

after the expiry of six years from the date of the
dissolution of the company, but this subsection is subject
to subsection (5).

(s) If-
(a) the company has been struck off the Register

under section 895 or 896;

(b) an application to the Registrar has been made
under section 913 before the deadline for
making such an application; and

(c) the Registrar has refused the application, an
application to the Court under this section may
be made within twenty-eight days after notice
of the Registrar's decision is issued. This
subsection has effect even if the period of six
years referred to in subsection (4) has expired.

(6) For the purposes of this section-

(a) personal injury" includes any disease and any
impairment of a person's physical or mental
condition; and

(b) references to damages for personal injury
include-
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(i) any amount claimed under section 2 of the
Law Reform Act; and

(ii) damages under the Fatal Accidents Act.

919. (1) On the hearing of an application made
under section 930, the Court may order the company to
be restored to the Register-

(a) if the company was struck off the Register
under section 895 or 896 and the company was,
at the time of the striking off, carrying on
business or was in operation;

(b) if the company was struck off the Register
under section 898 and a requirement of sections
899 to 904 was not complied with; or

(c) if in any other case the Court considers it just to
do so.

(2) If the Court orders the company to be restored
to the Register, the restoration takes effect when a copy
of the Court order is lodged with the Registrar for
registration.

(3) As soon as practicable after receiving a copy of
the Court order, the Registrar shall record the restoration
of the company to the Register and publish in the Gazette
a notice of the restoration.

(4) The Registrar shall include in the notice-
(a) the name of the company or, if the company is

restored to the Register under a different name,
that name and its former name;

(b) the company's registered number; and

(c) the date on which the restoration took effect.

920. (l) The effect of an order by the Court for the
restoration of the company to the Register is that the
company is taken to have continued in existence as if it
had not been dissolved or struck off the Register.

(2) The Court may give such directions and make
such provision as it considers just in order to place the
company and all other persons in as nearly as practicable
in the same position as the company would have been in
if it had not been dissolved or struck off the Register.
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(3) The Court may also give directions with respect
to-

(a) the lodgement with the Registrar of such
documents relating to the company as are
necessary to bring up to date the records kept
by the Registrar in respect of the company;

(b) the payment of the costs of the Registrar in
connection with the proceedings;

(c) if any property previously vested in or held on
trust for the company has vested in the State
under section 906-the payment of the costs of
the Attorney-General-

(i) in dealing with the property during the
period of dissolution; or

(ii) in connection with the proceedings on the
application.

(4) The company or an interested person may make
an application to the Court for any such directions under
this section at any time within three years after the
making of the order for restoration of the company to the
Register.

(5) The company is not liable to a penalty under
this Act for a failure to lodge with the Registrar a
document required to be lodged under a provision of this
Act or under a corresponding provision of the repealed
Act for a financial year in relation to which the period for
lodging financial statements and directors' reports
ended-

(a) after the date of dissolution or striking off; and

(b) before the restoration of the company to the
Register.

921.(l) Except as provided by subsection (2), a
company is restored to the Register with the name it had
before it was dissolved or struck off the Register.

(2) If, at the date of restoration, the company could
not be registered under its former name without
contravening section 50, it is to be restored to the
Register-
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(a) under another name specified-

(i) in the case of administrative restoration-
in the application to the Registrar; or

(ii) in the case of restoration under an order of
the Court order-in the Court's order; or

(b) as if its registered number was also its name.

(3) References in subsection (2) to a company's
being registered in a name, and to registration in that
context, are to be read as including the company's being
restored to the Register.

(4) If a company is restored to the Register under a
name specified in the application to the Registrar sections
65 and 66 apply as if the application to the Registrar were
notice of a change of name.

(5) If a company is restored to the Register under a
name specified in the Court's order, sections 65 and 66
apply as if the copy of the Court order lodged with the
Registrar were a notice of a change of the company's
name.

(6) If the company is restored to the Register as if
its registered number was also its name-

(a) the company shall change its name within
fourteen days after the date of the restoration;

(b) the change may be made by resolution of the
directors (without affecting any other method
of changing the company's name);

(c) the company shall lodge with the Registrar for
registration a notice of the change; and

(d) sections 65 and 66 apply in relation to the
registration and effect of the change.

(7) If the company fails to comply with subsection
(6)(a) or (c), the company, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a fine not exceeding one
hundred thousand shillings.

(8) If, after the company or any of its officers is
convicted of an offence under subsection (7), the
company continues to fail to comply with subsection
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(6Xa) or (c), the company, and each officer of the
company who is in default, commit a further offence on
each day on which the failure continues and on
conviction are each liable to a fine not exceeding ten
thousand shillings for each such offence.

922. (I) The person in whom property is vested by
section 906 may dispose of that property, even though the
company has been or may be restored to the Register
under this Part.

(2) The following provisions apply when a
company is restored to the Register:

(a) the restoration does not affect a disposition of
the kind referred to in subsection (1) but its
effect in relation any other property previously
vested in or held on trust for the company is not
affected;

(b) the State becomes liable to pay the company an
amount equal to the greater of-
(i) the amount of any consideration received

for the property; and

(ii) the value of the property at the date of the
disposition, or, if no consideration was
received for the disposition, an amount
equal to the value of the property at the
date of the disposition.

(3) The Attorney General may deduct from the
amount payable under subsection (2Xb) the Attorney
General's reasonable costs in connection with the
disposition to the extent that they have not been paid as a
condition of administrative restoration or in accordance
with an order of the Court directing restoration.

PART XXXIV- COMPROMISES,
ARRANGEMENTS, RECONSTRUCTIONS AND

AMALGAMATIONS

923.(l) This Part applies when a compromise or
arrangement is proposed-

(a) between a company and its creditors, or any
class of its creditors; or
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(b) between the company and its members, or any
class of its creditors.

(2) This Part has effect subject to Part XXXV if
that Part applies.

(3) In this Part, "arrangement" includes a

reorganisation of the company's share capital by the
consolidation of shares of different classes or by the
division of shares into shares of different classes, or by
both of those methods.

924.(l) The Court may, on an application under
subsection (2), order a meeting of-

(a) the creditors or class of creditors; or

(b) the members of the company or a class of
members, to be convened in such manner as the
Court directs.

(2) An application under this section may be made
by-

(a) the company;

(b) any creditor or member of the company; or

(c) if the company is in liquidation or under
administration - the liquidator or administrator.

925. (l) When the Court has ordered a meeting to
be convened under section 924, the company concerned
shall ensure that-

(a) each notice convening the meeting that is sent
to a creditor or member includes or is
accompanied by a statement that complies with
subsection (2); and

(b) each notice convening the meeting that is given
by advertisement either-

(i) includes such a statement; or

(ii) states where and how creditors or
members entitled to attend the meeting
may obtain copies of such a statement.

(2) A statement complies with this subsection only
if-

Court may
order
meeting of
company's
creditors or
members to
be held.

Explanatory
statement
setting out
effect of
arrangement
or
compromise
to be
circulated or
made
available to
company's
creditors and
members of
company.



The Companies Bill, 201 5 l5l3

(a) it explains the effect of the proposed
compromise or arrangement; and

(b) in particular, it specifies-

any material interests of the directors of
the company (whether as directors or as

members or as creditors of the company or
otherwise); and

the effect on those interests of the
compromise or arrangement, in so far as it
is different from the effect on similar
interests of other persons.

(3) If the compromise or arrangement affects the
rights of debenture holders of the company, the company
shall include in the statement the same explanation in
respect of the trustees of any deed for securing the issue
of the debentures as is required to be given in respect of
the company's directors.

(4) If a notice given by advertisement states that
copies of an explanatory statement can be obtained by
creditors or members entitled to attend the meeting, every
such creditor or member is entitled, on making
application in the manner indicated by the notice, to be
provided by the company with a copy of the statement
free of charge.

(5) If a company fails to comply with a
requirement of this section, the company, and each
officer of the company who is in default, commit an

offence and on conviction are each liable to a fine not
exceeding five hundred thousand shillings.

(6) In proceedings for an offence under subsection
(5), it is a defence for the person charged with the offence
to establish on a balance of probabilities that the failure
was due to the refusal of a director or trustee for
debenture holders to supply the necessary particulars of
the interests of the director or trustee.

(l) For the purpose of this section, the following
persons are taken to be officers of the company:

(a) a liquidator or administrator of the company;

(b) a trustee of a deed for securing the issue of
debentures of the company.

(i)

(ii )

I
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926.(l) Each director of the company, and each
trustee for its debenture holders, shall give notice to the
company of such matters relating to the director or trustee
as may be necessary for purposes of section 923.

(2) A director, or a trustee for debenture holders,
who fails to comply with subsection (1) commits an
offence and on conviction is liable to a fine not exceeding
one million shillings or to imprisonment for a term not
exceeding two years, or to both.

927 . (l) If a majority in number representing
seventy-five percent in value of-

(a) the creditors or class of creditors; or

(b) the members or class of members, present and
voting either in person or by proxy at the
meeting convened in accordance with section
924 agrees to a compromise or arangement,
the Court ffi?y, on an application under
subsection (2), sanction the compromise or
arrangement.

(2) An application for an order under subsection
(1) may be made by-

(a) the company;

(b) any creditor or member of the company; or

(c) if the company is in liquidation or under
administration - the liquidator or administrator.

(3) A compromise or agreement sanctioned by the
Court is binding-

(a) on all creditors or the class of creditors, or on
the members or class of members, concerned;
and

(b) on the company or, in the case of a company
that is in liquidation-the liquidator and
contributories of the company.

(4) The order of the Court has no effect until a
copy of it has been lodged with the Registrar for
registration.

928. (1) In this section-
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"property" includes property, rights and powers of
every description;

"liabilities" includes duties;

"transferee company" means a company to which
the whole or a part of the undertaking or property of a
company is to be transferred under a compromise or
arrangement referred to in subsection (2);

"transferor company" means a company the whole
or a part of whose undertaking or property is to be
transferred to another company under a compromise or
arrangement referred to in subsection (2)

(2) This section applies when-

(a) application is made to the Court under section
940 to sanction a compromise or arrangement
proposed between a company and any such
persons as are referred to in that section; and

(b) it is shown that-
(i) the compromise or arrangement is

proposed for the purposes of, or in
connection with, a scheme for the
reconstruction of any company or
companies, or the amalgamation of any
two or more companies; and

(ii) under the proposed compromise or
anangement, the whole or a part of the
undertaking or property of a company is to
be transferred to another company.

(3) The Court may, either by the order sanctioning
the compromise or arrangement or by any subsequent
order, make provision for all or any of the following
matters:

(a) the transfer to the transferee company of the
whole or any part of the undertaking and of the
property or liabilities of a transferor company;

(b) the allotting or appropriation by the transferee
company of any shares, debentures, policies or
other similar interests in that company that,
under the compromise or arrangement, are to be

reconstructio
nor
amalgamatio
n.
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allotted or appropriated by that company to or
for any person;

(c) the continuation by or against the transferee
company of any legal proceedings pending by
or against a transferor company;

(d) the dissolution, without liquidation, of a

transferor company;

(e) the provision to be made for any persons who,
within such period and in such manner as the
Court directs, dissent from the compromise or
arrangement;

(f) such incidental, consequential and
supplemental matters as are necessary to secure
that the reconstruction or amalgamation is fully
and effectively carried out.

(4) If the Court order under subsection (3) provides
for the transfer of property or liabilities-

(a) the property is because of the order transferred
to, and vests in, the transferee company; and

(b) the liabilities are, because of the order,
transferred to and become liabilities of that
company.

(5) If the order so provides, the property vests free
from all charges that, because of the compromise or
arrangement, are to cease to have effect.

929.(1) Within seven days after the Court has
made an order under section 928,each company affected
by the order shall lodge a copy of it with the Registrar for
registration.

(2) If one of the companies affected by the order
has complied with subsection (l), the other companies
affected by it are taken to have complied with that
subsection.

(3) If a company fails to comply with subsection
(1), the company, and each officer of the company who is
in default commit an offence and on conviction are each
liable to a fine not exceeding one hundred thousand
shillings.

rhr-c-o!l!!,:!:'=
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(4) If, after a company or officer has been
convicted of an offence under subsection (2), the
company continues to fail to lodge with the Registrar the
copy of the Court's order, the company, and each officer
of the company who is in fault, commit a further offence
on each day on which the failure continues and on
conviction are each liable to a fine not exceeding ten
thousand shillings for each such offence.'

930. (1) This section applies-

(a) to any order under section 927; and

(b) to any order under section 928 that alters the
company's constitution.

(2) If an order to which this section applies
amends-

(a) a company's articles; or

(b) any resolution or agreement affecting a

company's constitution, the company shall
attach to a copy of the comphny's articles, or
the resolution or agreement, as amended, a

copy of the order lodged with the Registrar by
the company in accordance with section 927(4)
or section 929.

(3) The company shall attach to every copy of its
articles issued by it after the order is made a copy of the
order, unless the effect of the order has bgen incorporated
into the articles by amendment.

(4) In this section-

(a) a reference to the effect of the order includes
the effect of the compromise or alrangement to
which the order relates; and

(b) in the case of a company not having articles,
references to its articles are to be read as

references to the company's constitution.

(5) If a company fails to comply with this section,
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding one hundred thousand
shillings.

Obligations
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(6) If, after a company or officer has been
convicted of an offence under subsection (5), the
company continues to fail to comply with the relevant
requirement of this section, the company, and each
officer of the company who is in fault, commit a further
offence on each day on which the failure continues and
on conviction are each liable to a fine not exceeding ten
thousand shillings for each such offence.'

PART XXXV-MERGERS AND DIVISIONS OF
PUBLIC COMPANIES

Dlvlslon 1-Introductory provisions

931. (l) In this Part-
"companies involved in the division", in relation to a

division, means the transferor company and any existing
transferee companies;

"division" means a scheme of the kind described in
section 939;

"existing company", in relation to a merger or
division, means a company other than one formed for the
purposes of, or in connection with, the merger or
division;

"merger" means a scheme of the kind described in
section 934;

"merger by absorption" mean a merger of the kind
described in section 934(a);

"merger by formation of a new company" means a
merger of the kind described in section 93a@);

"merger documents", in relation to a merger, means
the documents listed in section 94I(3\;

"the merging companies"-
(a) in relation to a merger by absorption-means

the transferor and transferee companies under
the merger; and

(b) in relation to a merger by formation of a new
company-means the transferor companies;

"new company", in relation to a merger or division,
means a company formed for the purposes of, or in
connection with, the merger or division;

Interpretatio
n: Part
xxxv.
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"share exchange ratio" -
(a) in relation to a merger-means the number of

shares in the transferee company that are to be
allotted to members of a transferor company for
a given number of their shares; and

(b) in relation to a division-means the number of
shares in a transferee company that are to be
allotted to members of the transferor company
for a given number of their shares.

932.(1) This Part applies when-

(a) a compromise or arrangement is proposed
between a public company and-
(i) its creditors or a specified class of them; or

(ii) its members or a specified class of them,
for the purposes of, or in connection with,
a scheme for the reconstruction of a

company or companies, or the
amalgamation of any two or more
companies;

(b) the scheme involves-

(i) a merger; or

(ii) a division; and

(c) the consideration for the transfer, or each of the
transfers, that is contemplated is to be shares in
the transferee company, or in one or more of
the transferee companies, receivable by
members of the transferor company, or the
transferor companies, with or without a cash
payment to members.

(2) This Part does not apply if the company in
respect of which the compromise or arrangement is
proposed is in liquidation.

933. (1) The Court may sanction the compromise
or arrangement under Part XXXN only if the relevant
requirements of this Part have been complied with.

(2) The requirements applicable to mergers are
specified in sections 934 to 944, but certain of those

Application
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requirements, and certain general requirements of Part
XXXIV, are modified or excluded by sections 945 to 948.

(3) The requirements applicable to divisions are
specified in sections 950 to 960, but certain of those
requirements, and certain general requirements of Part
XXXIV, are modified or excluded by sections 961 to 964.

Division 2-Mergers

934. (1) A scheme involves a merger if under the
scheme-

(a) the undertaking, property and liabilities of one
or more public companies (including the
company in respect of which the compromise
or arrangement is proposed) are to be
transferred to another existing public company;
or

(b) the undertaking, property and liabilities of two
or more public companies (including the
company in respect of which the compromise
or arrangement is proposed) are to be
transferred to a new company.

(2) The new company may be a public company or
a private company.

935. (1) The directors of the merging companies
shall prepare and adopt a draft of the proposed terms of
the scheme.

(2) Those directors shall ensure that the draft terms
contain particulars of at least the following matters:

(a) in respect of each transferor company and
the transferee company-

(i) its name,

(ii) the address of its registered office; and

(iii) whether it is a company limited by shares
or a company limited by guarantee and
having a share capital;

(b) the share exchange ratio and the amount of any
cash payment;

lntroductory
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(c) the terms relating to the allotment of shares in
the transferee company;

(d) the date from which the holding of shares in the
transferee company will entitle the holders to
participate in profits, and any special conditions
affecting that entitlement ;

(e) the date from which the transactions of a
transferor company are to be treated for
accounting purposes as being those of the
transferee company;

any rights or restrictions attaching to shares or
other securities in the transferee company to be
allotted under the scheme to the holders of
shares or other securities in a transferor
company to which any special rights or
restrictions attach, or the measures proposed
concerning them;

any amount of benefit paid or given or intended
to be paid or given-

(i) to any of the experts referred to in section
939; or

(ii) to any director of a merging company, and
the consideration for the payment of
benefit.

(3) The requirements in subsection (2)(b), (c) and
(d) are subject to section 945.

936. (1) The directors of each of the merging
companies shall lodge with the Registrar for registration a
copy of the draft terms.

(2) As soon as practicable after the copy of the
draft terms is lodged with the Registrar (and in any case
not later than one month before the date of the meeting (if
any) of the company convened for the purpose of
approving the scheme), the Registrar shall publish in the
Gazette a notice of the lodgement by that company of the
copy.

(3) If the directors of a merging company fail to
comply with subsection (1), each of the directors who is

G)
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in default commits an offence and on conviction is liable
to a fine not exceeding two hundred thousand shillings.

(4) If, after a director of the company has been
convicted of an offence, the directors continue fail to
lodge the required copy with the Registrar, each of the
directors who is in default commits a further offence on
each day on which the failure continues and on
conviction is liable to a fine not exceeding twenty
thousand shillings for each such offence.

937. (l) A scheme has no effect unless it is
approved by a majority in number, representing seventy-
five percent in value, of each class of members of each of
the merging companies, present and voting either in
person or by proxy at a meeting.

(2) Subsection (l) is subject to sections 946,947
and 948.

938. (1) The directors of each of the merging
companies shall prepare and adopt a report that complies
with subsection (2).

(2) A report complies with this subsection if it
includes-

(a) the statement required by section 925; and

(b) insofar as that statement does not deal with the
following matters, a further statement-

(i) setting out the legal and economic grounds
for the draft terms, and in particular for the
share exchange ratio; and

(ii) specifying any
difficulties.

special valuation

(3) This section is subject to section 945.

939. (1) The directors of the merging companies
may jointly appoint an expert on behalf of those
companies to prepare a written report on the draft terms
for presentation to the members of each of those
companies.

(2) If the merging companies cannot agree on the
appointment of an expert to prepare such a report, the
Court, on the joint application of those companies, may
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appoint an expert on their behalf to prepare a single
written report on the draft terms for presentation to the
members of each of those companies.

(3) If an appointment under subsection (l) or (2) is
not made within a reasonable period, each of the merging
companies shall appoint a separate expert to prepare a
written report on the draft terms for presentation to the
company's members.

(4) A person is eligible for appointment as expert
for the purposes of this section only if the person-

(a) is eligible for appointment as a statutory auditor
as provided by section 775; and

(b) satisfies the independence requirement in
section 966.

(5) In preparing the report, the expert shall-
(a) indicate the method or methods used to arrive

at the share exchange ratio;

(b) give an opinion as to whether the method or
methods used are reasonable in all the
circumstances of the case;

(c) indicate the values arrived at using each of such
method and, if there are two or more methods,
give an opinion on the relative importance
attributed to those methods in arriving at the
value decided on;

(d) indicate any special valuation difficulties that
have arisen;

(e) state whether in the expert's opinion the share
exchange ratio is reasonable; and

(f) in the case of a valuation made by another
person (see section 965)-state that it appeared
to the expert reasonable to arrange for it to be
so made or to accept a valuation so made.

(6) The expert or, if there is more than one, each of
them, is entitled-

(a) to have access to all such documents of each of
the merging companies; and

I
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(b) to obtain from each of the companies' officers
all such information, as the expert considers
necessary for the preparation of the report.

(7) This section is subject to section 945.

940. (1) If the last annual financial statements of
any of the merging companies relate to a financial year
ending more than seven months before the first meeting
of the company convened for the purposes of approving
the scheme, the directors of the company concerned shall
prepare a supplementary financial statement that
complies with subsection (2).

(2) A supplementary financial statement complies
with this subsection if it consists of-

(a) a balance sheet setting out the financial position
of the company as at a date not more than three
months before the draft terms were adopted by
the directors; and

(b) if the company would be required under section
639 to prepare a group financial statement if
that date were the last day of a financial year-
a consolidated balance sheet setting out the
financial position of the company and the
undertakings that would be included in such a
consolidation.

(3) The requirements of this Act as to the balance
sheet forming part of a company's annual financial
statement, and the matters to be included in notes to it,
apply to the balance sheet required for a financial
statement under this section, with such modifications as

are necessary because of its being prepared otherwise
than as at the last day of a financialyear.

(4) Section 642 applies to the balance sheet
required for a financial statement under this section.

941.(l) The members of each of the merging
companies are, during the relevant period entitled-

(a) to inspect at the registered office of that
company copies of the merger documents
relating to that company and every other
merging company; and
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(b) to obtain copies of those documents or any part
of them on request free of charge.

(2) For the purpose of this section, the relevant
period is the period-

(a) beginning one month before the date of the first
meeting of the members, or a specified class of
members, of the company for the purposes of
approving the scheme; and

(b) ending on that date.

(3) The merger documents are the following:
(a) the draft terms;

(b) the directors' explanatory report;

(c) the expert's report;

(d) the company's annual financial statements and
reports for the last three financial years ending
on or before the first meeting of the members,
or a specified class of members, of the
company convened for the purposes of
approving the scheme;

(e) any supplementary financial statement required
by section 940.

(4) Subsections (3)(b) and (c) are subject to section
945.

942. A merger by formation of a new company does
not take effect unless the articles of the transferee
company, or a draft of them, are approved-

(a) by an ordinary resolution of the transferor
company; or

(b) if there is more than one transferor company-
by each of the transferor companies.

943. (1) This section applies to securities of the
transferor company (other than shares) to which special
rights are attached.

(2) If a person holds securities to which this section
applies otherwise than as a member or creditor of the
company, the scheme is invalid unless it provides that the
person is entitled to receive rights in a transferee
company of equivalent value.

!s4 _
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(3) Subsection (2) does not apply if-
(a) the holder of the securities has agreed

otherwise;

(b) that holder is, or under the scheme is to be,
entitled to have the securities purchased by a
transferee company on terms that the Court
considers fair and reasonable; or

(c) the Court has, on the application of the holder
of the securities or the transferor company or
the transferee company, made an order
validating the scheme.

944. A scheme is invalid to the extent that it
provides for shares in the transferee company to be
allotted to a transferor company (or its nominee) in
respect of shares in the transferor company held by it (or
its nominee).

945. (1) This section applies to a merger by
absorption if all of the relevant securities of the transferor
company, or if there is more than one transferor
company, of each of them, are held by or on behalf of the
transferee company.

(2) The draft terms of the scheme need not give the
particulars referred to in section 935(2Xb), (c) or (d).

(3) Section 925 does not apply.

(4) The requirements of the following sections do
not apply-

(a) sections 938 and 939; and

(b) section 941 so far as it relates to any document
required to be drawn up under section 938 or
939.

(6) In this section, "relevant securities", in relation
to a company, means shares or other securities conferring
the right to vote at general meetings of the company.

946. (l) This section applies to a merger by
absorption if ninety percent or more (but not all) of the
relevant securities of the transferor company, or, if there
is more than one transferor company, of each of them, are
held by or on behalf of the transferee company.
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(2) The scheme need not be approved at a meeting
of the members, or a specified class of members, of the
transferee company if the Court is satisfied that the three
conditions specified in subsections (3) to (5) have been
complied with.

(3) The first condition is that publication of notice
of receipt of the draft terms by the Registrar took place in
respect of the transferee company at least one month
before the date of the first meeting of members, or a
specified class of members, of the transferor company
convened for the purpose of agreeing to the scheme.

(4) The second condition is that the members of the
transferee company were able during the relevant
period-

(a) to inspect at the registered office of the
transferee company copies of the merger
documents listed in section 941(3Xa), (d) and
(e) relating to that company and the transferor
company, or if there is more than one transferor
company, each of them; and

on request, to obtain copies of those documents
or any part of them free of charge.

The third condition is that-
one or more members of the transferee
company, who together held not less than five
percent of the paid-up capital of the company
that conferred the right to vote at general
meetings of the company (excluding any shares
in the company held as treasury shares) would
have been able, during the relevant period, to
require a meeting of each class of members to
be called for the purpose of deciding whether or
not to agree to the scheme; and

no such requirement was made.

In this section-

"relevant period" has the meaning given by
section 9alQ);
"relevant securities", in relation to a company,
means shares or other securities conferring the
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right to vote at general meetings of the
company.

947, (l) This section applies to a merger by
absorption if all of the relevant securities of-

(a) the transferor company; or

(b) if there is more than one transferor company-
of each of them,

are held by or on behalf of the transferee company.

(2) The scheme need not be approved at a meeting
of the members, or of a specified class of members, of
any of the merging companies if the Court is satisfied that
the three conditions specified in subsections (3) to (5)
have been complied with.

(3) The first condition is that publication of notice
of receipt of the draft terms by the Registrar took place in
respect of all the merging companies at least one month
before the date of the Court's order.

(4) The second condition is that the members of the
transferee company were able during the relevant
period-

(a) to inspect at the registered office of that
company copies of the merger documents
relating to that company and-
(i) the transferor company; or

(ii) if there is more than one transferor
company-each of them; and

(b) to obtain copies of those documents or any part
of them on request, free of charge.

(5) The third condition is that-
(a) one or more members of the transferee

company, who together held not less than five
percent of the paid-up capital of the company
that conferred the right to vote at general
meetings of the company (excluding any shares
in the company held as treasury shares) would
have been able, during the relevant period, to
require a meeting of each class of members to
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be callecl 1br the purpose of deciding rvhether or
not t() agree to the scheme ; and

(b) uo such requirernent lvas nrade .

(6; ln lhis scction-

(a) "relevant period" mezrns thc period beginning
one nronth befbre the date of the Court's order
and ending on that date:

(b) "relevant securities". in relation to a cornpany.
means shares or other securities conferring the
right to r,ote at general meetinss of the
conrpany.

948. ( l ) In the case of a rnerser by absorption. the
scherne need not be approved by the rnenrbers of the
transf-eree compirny if the Court. un the application of the
transf'eree cornpany or of any of its meurbers. makes an

order declaring that it is satisfied that the three condrtions
specified in subsection (2) to (-1) have been complied
w'ith.

(2) The flrst condition is that publication of the
notice of receipt of the drafi ternis by the Registrar took
place in respect of that conrpany at least one month
befbre the date of the first rneeting of mernbers, or a

specil-ied class of rnembers. of-
(a) the transf-et'or conrpanyl

(b) if thcrc is more than one transf'eror company.
any ol thenr. convened fbr the purposes of
agreeing to the scherne.

(3) The sect-rnd condition is that the members of
that cornpany were, durin-t the relevant period. at all
reasonable tinies able -

(a) to inspcct art the resisterecl of fice of that
conrpany copies of the merger docurne'nts
relating to that cornpany and the transf'eror
conrpany or, if there is more than one transf'eror
comparly. eerch of thenl and

(b) ()rl reqlrest, to obtain copies of those docurnents
or erny part of thern fl'ee of chargc.

("1) The third conclition is that-
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(a) one or nlore lnelnbers of that compatly, who
together held not less than five percent of the
paid-up capital of the company that conf-erred
tlie right to vote at general meetings of the
cornpany (excluding any shares ir-r the colnpany
held as treasury shares) u,ould hai,e been able,
during the relevant period. to require a nleeting
of each class of rnernbers to be convened for
the purpose ol deciding w'hether or not to irgree
to lhe schenre: and

(h) r-ro such requirenrc-nt rvas marle.

(5) In this sectior-r. "relevant period" means the
period specified in section 941(2).

Division 3-Division of companies

949.A scheme involl'es a dil'ision if. under the
scheme, the undertaking, property and liabilities o1' the
colrpany in re spect of rvhich a conrp1sl11fss or
arrangemertt is proposed are to bc divided among, and
triursferred to. two ol nrore contpunies each of rvhich is
cither-

(a) an existins ptrblic cornpalryt or

(b) a new cornpauy (rvhethe'r or not a public
cornpany).

950. ( I ) The directors of each cor.r.lpany inl'olved in
a division shall preparc und adopt a draft of the 1;roposed
telrns o['thc schenre.

(2) The directors shall include in the draft terrns
particulars of at least the tirlloli,ins miltters:

(a) in respect of the transferor colnpany and each
transf'eree colnpany-
(i) its nanre;

(ii) the address of its registered office: and

(iii) rvhether it is a contpany limited by shares
or a cornpany linrited by guar-antee and
hal'ing a shire capital:

(b) the share exchange ratio and the amount of any
cash payrnent;

i
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(c)

(d)

I
I

I

a

i

the tenns relating to the allotment of shares in a
transf'eree company,

the date frorn rvhich the holding of shares in a

transf'eree company rvill entitle the holders to
participate in profits, and any special conditions
aft'ectin g that entitlement :

the date from r,vhich the transactions o1- the
transferor company are to be treated for
accounting purposes as being those of a

transf-eree company.

any rights or restrictions attaching tt'r shares or
other securities in a transferee company to be
allotted under the scheme to the holders of
shares or other securities in the transferor
colnpany to which any special rights or
restrictions attach, rlr the measures proposed
concernir-rg them.

the amount of benefit (if any) paid or siven or
intended to be paid or qiren-
(i) to any of the experts referred to in section

954: or

(ii) to any director of a company involved in
the division, and the consideration for the
payment of the benefit.

The directors shall also include in the draft

particulars of the property and liabilities to be
transf-erred (to the extent that these are knor,vn to
the transferor company) and their allocation
among the trarrsferee conrpanies:

provision for the allocation among and transfer
to the transferee companies of any other
property and liabilities that the transferor
company has acquired or rnay subsequently
acquire; and

particulars concerning the allocation to mernbers
of the transteror company of shares in the
transferee companies and the criteria on rvhich
that allocation is based.

I
)

)
I

t

,
I

I

I
I

I

(g)

(e)

(f)

(b)

(3)
terms-

(a)

(c)
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951. ( I ) The directt)rs of eirch conrpany ilrvolved in
the dil'ision shall lodge a copy of the draft terms rvith the
Regislrur lirr resistlatiorr.

(2) As soon as practicable atter receiving tionr lhe
cornpany a copy of the drafi tcnns (and in any case not
later than one rnonth belbre the date o1'the mccting of the
cornpany cotn'c'ned 1br the purpose of approving the
scherne). the Resistrar shall publish the copy in the
Gua.t'lte.

(3) This section is sLrb.ject to secliou 9(r-1.

952. ( I ) Tlre eornprornisc ()r iu'r'lrr)qcnrcnl is n()t
ctl'ectivc unlcss it is approl'ed by a nrajority in number.
represeuting ser,enty-five percent in value. ol'cach class of
nrenrbers of cach ol' the courpanies involl'ed in the
clivision. present ancl voting either in pcrson or by proxy at
a nreeting.

(l) This section is sub.ject to sectior.rs 961 and 962.

953. ( I ) The directors of the transfcror company
and each existing transl'erec conlpany shall prepure and
adopt a report that conrplics u ith subsecticln (2).

(2) A report conrplics rvith this subsectior-r if it
inc lr-rde s -

(a) the staternent recluired by scction 923:

(b) insofar as that statenrent does not deal u,ith the
tirllorvins lnltters. a further statelretlt-
(i) specil'ying the legal and ccorromic gronnds

fbr thc clral't ternrs and. in particular. firr the
share exchungc ratio ancl firr the criteria ou
u'hich the allocation to thc nrernbers of the
transt'er<lr c()urpany ol- shares in the
transf'eree cornpanies u as basccl: aud

(ii; spccilf ing an),
rlilficLrltics: ancl

special r alLnrtion

(c) lt stlttc'nrc-t.tl as tcl

(i) rvhether a rcport has beeu ntatle to any
transf'eree cornpiln)/ uncler section 368: and

(ii) if so. ri'hether that re1;ort has been lodged
w'ith thc Registrar fbr registration.

(-l) This section is sLrb.jcct to section 963.
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954. (l) The cornpanies involvcd in a clirision rnay
jointly appoinl ar1 expert to prepare- on behalf of those
conrpiLnies a single rvritten report on the drafi ternrs firr
presentatir-rn to thc mcmbe rs o1'each of those companies.

(2) If the cornpanies involved in the dirision callnot
agrce on the appointnrent of an expert to prepare such a

report. thc Court. on the -ioint application of those
cortrpanies. nrity appoint on their behalf au expert to
prepare a single u'ritten report on the draft terms firr
prcsentatiou t() the meurbers ol'each of those conrpanies.

(3) If an appointrnertt under subsection (l ) or (2) is
not made w'ithin a reasonable period. each c()lnpany
iuvolred in thc division shall appoint a separate expert ttr
prepare a r,vritten report ou the draft terms lor presentation
to its urenrbers.

(+) A person is eligible to be appointed as iur expert
luudel this section only if the person-

(a; is eligiblc for appointment irs a statutory aLrditor
as provided by section 773: and

( h I satisfies the independence reclu irenrent in
section 966.

(-5) In preparing a repoft tbr presentation to the
mcntbc'rs of a conrpany' involved in a divisiun. the e.rpert
shall-

(a) indicate the rrethocl or nrethods used to alrive at
the sharc exchange ratio:

(b) give an opinion as to rvhetlicr thc nrethod or
nrethods used afe reasonable in the
c irclrrtrstances l

(c) indicate the r,alues arrived at. using cach such
nrethod and (if there are tr,vo or more rrethods)
give an opinion ou the relative inrportance
attributed to those methods in arriving at the
value decided on:

(d) identity any special valuation difficr-rlties that
har,'e arisent

(c) statc ivhether in the expert's opinion the share
exchange ratio is reasonable: and
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(f) in the case of a valuation rnade by a person other
than the expert (in accordance lvith section 965).
state that it appeared to the expert reasonable to
arrange for it to be so made or to accept a

valuation so rnade.

(6) The expert or. if there is more than one. eirch of
thern is entitled-

(a) to have Access to all such documents of the
cornpanies involved in the division: and

(b) to require fronr the companies' officers all such
infbrmation. as the c'xpcrt or experts consider
necessary 1br the pllrposes of rnaking the report.

(7) This section is subject to section 963.

955. ( I ) If the last annual financial statement of zr

company involved in the division relate to a financial year
ending more than seven months befirre the first rneeting of
the cornpany convened for the pllrposes of approvir-r-9 tl-re

scherne. the dircctors of the company shall prepare a

supplementary financial statement.

(2) The directors shall include in the supplen.rentary
l-irtlrtciul stltenlent -

(a) a balancc sheet dealing rvith the financial
position o1' the company as at a date not more
than three months before the drati ternrs u'ere
adopted by the directors: and

(b) if the cornpany rvould be required under seclion
639 to prepare a sroup tinanciiil stater.rlent if that
date u'ere the last day ol a financial year-a
consolidated balance shcet dealing ri'ith the
financial position of the company and the
undertakings that rvould be included in such a
consolidat ion.

(3) The re-quircmcnts of this Act as to the balance
sheet forrning part ol- a company's annual financial
stateurent. and the uratters to be inclr"rded in notes to it.
apply to the balance sheet required firr a financial
statement under this section. with such rnodifications as

are required because of its berng prepared otherrvise than
as at the last day of a financial year.

1
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(-+) Section 665 (directors to approvc an(l sigrl
financial statements) applies to lhe balance shc'et required
for a financial statenrent under this section.

(-5) The requirenlent in this section is sub.ject to
section 963.

956. ( l) The rnembers of each cornpany involvecl irt
the dir ision are, during the relevant period. entitled-

(a) to inspect at the resistered olfice ol'that
colnpany copies of the relevant docurnc'nts
relating to that company and every other
company involved in the division: and

(b) on reqllest, to obtain copics of those documents.
or any part o1- thenr. frec ol'charge.

(2) For the purpose of subsection (l). thc relevant
period is the period -

(a) beginning one rnonth before the first nreeting r:f
the rnernbers, or a specifiecl class ol- lnemhcrs,
of the colnpany convened firr the purposes of
approving the scheme: and

(b) ending on that date.

(3) For the purp()se of subsection (2). the relevant
documents al'e as fbllorvs:

(a) thc draft terms:

(t,) the directofs' explanatory report.

(c ) the cxpert's report:

(d) the conrpany s anllual firiancial statenrents lrnd
reports tbr the last three financial years cnding
on or betore the first meeting of the rnernbers. or
a specified class of nrembers, ol' the conrpany
convencd for thc purposes ol' approving the
scheme:

(c) any supplenrentary' financial staternent recluirecl
b1 scctiort 9-5,5.

(-l) The requirements relating to the docurnents
referrcd to in subsection (3)(b). (c) and (e) are sub.ject to
sections 963 and 964.
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957. (l ) The clirectors of the transferor company
shall report-

(a) t() cvery meeting of the urernbers, or a specified
class of rnembers. of that colnpany convened fbr
the purpose of agreeing to the scherne. and

(b) 1t-l the directors of each existin-u transt'eree
company, any material changes in the property
and liabilities of the transt'eror company
occurring bctlvec'n the date rvhen the clraft terurs
rverc adoptcd and the clate of the rneeting.

( 2 ) Thc' clirc'ctors of each existing transf'elee
company shalI in turn-

(a) report those mattcrs to every r-neeting of the
melnbcrs, or a specified class of mernbers. of
that conrpany convened fbr the plrrpose of
agreeing to the scherne; or

(b) send a report of those matters to every member
entitled to receive notice of such a rneetin-e.

(3) The requirements of this section are subject tcr

section 963.

958. The articles of a nerv transf'eree conlpany do not
have el'f-ect unlc'ss they. or a rlrafi of them, have been
approi,'ed by an ordinary resolution of the transf'eror
cornpan)..

959. ( I ) This section apltlics to sccurities of the
transl-eror company (other than shares) to rvhich special
rights are attached.

(2) lf a person holds securities to r,vhich this section
applies othenvise than as a member or creditor of the
cornpany, the scherne is invalid to the extent that it does
not prol'ide that tlie person is entitled to receive rights in a
trar-rsf'eree cornpzrny of equivalent value.

(3) Subsection (2) does not apply if
(a) the holder of the securities has agreed othenvisel

(b) that holder is. or under the scherne is to be.
entitled to have the securities purchased by a

transferee conrpany on such terms as the Court
considers reasonablc: or
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(c) thc Court has, c-rn the application of the holder of
the secLrrities or the transferr)r company or the
traursferee company. urerde an order validating
the schenre.

960. A scheme is void to the extent that it provides
for shares in a transf'erce compilny to be allotted ttl the
transf'eror courpany (or its nominee) in respect of shares in
the transf-eror colnpany held by it (or its nominec).

961. (l) This section applies to a division in respect
of rvhich all of the shares or other seculities of the
transf-eror colrpany conf'erring the right to l'ote at genc-ral

rneetings of the company are held by or on bchalf ol'one
or more existin-s tritnsferee companies.

(2) Thc' transferor conrpany or a transf-eree
company. or of a rnember of the tl'ansfr'r'or cr)nrpany o[ a

transf'eree courpany. rnay nrake an application lbr an order
uncler subsection (3).

(3) A scheure to rvhich this section applies does not
need to be approved by a rneeting of the mer-nbers, or a

specified class of rnembers. of the transf'eror cornpany if,
on the hearing o1- an application rnade under subsection
(2). the Court makes an order declaring that it is satisfied
that the foLrr conditions set out in subsections (-1) to (7)
have been cornplied lvith.

(-1) The first condition is that publication of notice
of receipt of the drati terms by the Registrar took place in
respect of all the companies involved in the divisirx at
least one month betore the date of the Court's order.

(-5) The sect-l-rd condition is that the members of
every company involl'ed in the division could. at all
reasonable tirnes during the relevant period-

(a) ir-rspect at the registered office ttf the ir company
copies of the relevant documents relating to
each conrpany involl'ed in the division: and

(b) ou request, obtain copies of those documents. or
any part of them, free of charge.

(6) The third condition is that-
(a) one or rnore members of the transf'eror

conlpany. rvho together held not less than five
percent of the paid-up capital of the cornpany
(excluding any shares in the company held by or
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on behalf of the State or :rn asency of the State)
could, during the relevant peliod, have required
a rneeting of each class of rnembers ttl be
convened tirr the purpose of decidin_e rvhether or
not to agree to the scheme: and

(b) no such requirenrenf u,as rnade.

(7) The fourth condition is that the directors of the
transferor conrpany have sent-

(a) to every member who rvould have been entitled
to receil'e notice of a ntceting to agree to the
scherne (had such a mecting been called): and

(b) to the directors of every existing transferee
compiiny, a report of any rnaterial change in the
property and liabilities of the transferor
conrpany betrveen the date rvhen the ternls \\,ere
adopted by the directors and the date one month
befbre the date of the Court's order.

(1) In this section-
(a) "relevant documents" means the documents

listed in section 9-56(3)l

(b) "relevant period" nreans the period specified in
section 956(2).

962.(1) In the case of a division. the scheme does
not need to be approved by the members of a transf'eree
conrpany if the Court. on the application of the cornpany
or irny of its nrembers, rnakcs an order declaring that it is
satisfied that the three conditions specified in subsection
(l) to (-1) have been conrplied u'ith in relation to the
corlrpany.

(2) The first condition is that publication of notice
of receipt of the drafi terms by thc Registrar took place in
rcspect of that colnpany at least one rnonth betbre the date
of the first rneetin-9 of nienrhers ol'the transf-eror conlpiury
convened for thc purposes of aqreeins to the schenre.

(3) The second condition is that thc- nrembcrs of that
conlpany cor.rld, at all reasonable tinres during the relevant
pcriod

(a) inspect at the registered otfice of that company
copies of the relcvant docurnents lelating to that

I

I

i

( )thc-r

e\ecptt()D\
eIrcuntstlltlcc
s rn uhreh
nrcetl rs ( )l

rrrerlbe r s ol
transli'r cc

colIP.lI\ n()l

reqrrrrctl rrr

rel.ttrol [()

rltl tston



I

i
L

l
T lrt' L'rttttltttrrits llrll. 2tll 5

cornpany and every other compan)' involved in
the divisiont and

on request, obtain copies of those documents. or
any part of tl-rem, free of charse.

The third condition is that-
(a) one or lnore nrenrbers of that company. lvho

together held not less than five percent of the
paid-up capital of the company that conf-erred
the ri_qht to vote at general rneetings of the
company (excluding any sharcs in the cotnpany
held by or on behalf of the State or an arency of
the State) could. during the rcler,'ant period, have
required a meeting of each class of rnembers to
be convened for the purpose of deciding
n,hether or not to agree to the scheme, and

(b) no such requirernent rvas made.

(-5) The first and second conditions are subject to
section 96-1.

(6) In this section -

(a) "relevant documents" means the docunrents
specified in section 9-56(3);

(b) "relevant period" rneans the period specified in
section 956(2).

963.(l) If all members holding shares in, and all
persons holdin_e other securities of. the companies
involved in the division (being shares or securities that
conf-er a right to vote in general nteetings of the colnpany
cotrcerned) so agree, the requirenrents specified in
subsection (2) do not apply.

(2) The requirernents that rnay be dispensed u,ith
tunder this section are-

(a) the requirements of sections 95-1. 954, 95-5 and
9-57: and

(b) the requirenrents of section 9-56 so tirr as they
relate to any docurnent ref'erred to in ltaragraph
(a)(i), (ii) or (iii).

(3) For the purposes of this sectior.r-
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(a) the mernbers, or holders of other securities. of ir

conrpanyt and

(b) rvhether shares or other securities carry a right to
vote ir.r general meetiugs of the cor-npany. are

detennined as at the date of the applicittion to
the Court under section 927.

964.(l\ In the case of a drvision. the Court may. by
order. tlirect that-

(a) in relittion to ary cr)mpany inr.'olvecl in the
drvision. the recluirentents o1' sections c)-51 and
9-56 do not apply; and

(b) iu relatiou to an existing tlunsl'erce cr)nrpany-
section 962 has eff'ect uith the ornissit-rn of the
f irst and seconrl conrlitious specified in that
section. i1' the Court is satisfiecl that the three
conditions specified in subsections (2 ) to (-1)

ri'ill be fLrlfilled irt rclulion to that conrpanlr.

(2) Thc l'irst condition is that the nrembers of that
conrparly *'ill hare received, or w'ill have been able to
obtain fiee of chargc. copics of the relevant docur-ncnts-

(a) in tirnc Lo cxarnine them befirre the date ol'the
first meeting o1' the rnembers. ()r a specified
class of lnernbers. of that contparly convened for
the pLrrposes of agreeing to the scherne ; or

(b) in the case of an e.xisting transteree cornpany i1'.

in the circunrstances describecl irt section 962"
no rneeting is l-reld. in tirne to require u rueeting
as ref'erred to in subsection (-l) o1'that scction.

(3) The second condition is that thc crer.litors of that
company rvill hai'e received. or could have obtainecl, free
of charge copies of the draft terrns in tinre to exalnine
thern-

(a) bcfbre thc date ol the first meetir.t-g of the
mernbers. or a specified class of lnerlbers. of
the conrpau)' convenecl tirr the pLlrposes of
irgreeing trt the schenre. or

(b) in the circumstances ref'erreil to in sLrbsection
(2)(b). at the same time as the nrembers of the corrpany.
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(4) The third conclition is that the rnenrbcrs or
creditors of the transf'eror corrpany. or any transferee
cornpany. u,'ould be preir,rcliced by making thc order
concernecl.

(-5) In this scction. "relevant docuurents" means the
docunrents specified in section 9-56(3).

Division,1 -Supplementary provisions

965. ( 1) If it appears to an expert that-
(a) ir valuation is reasonably necessar-y' to enable the

expert's l'eport to be prepared; and

(b) that it is reasonable for such a valuation. or part
of it, to be nrade by (or for tlic expert to accept a

valuation niade by) another pcrson ll'ho-
(i) appears to the expert to have the recluisite

knor.l'ledge and experience to rnake the
valuation or that part of itl and

1ii) satisl-ics the indepcrtdertce requirenrertt in
section 966. the expert rnay illruurge firr, or
accept. such a valuation, together u,ith a

report that ri,'ill cnable the expert's report to
be prepared under section 939 or 9-5.1.

(2) I1'a valuation is rnade by a person other than the
cxpcrt. the expert shall state that fact in the expert's report
attcl shall also

(a) state the othcr person's nanre and u'hat
knorvledge and experience that pers()n has tcr

nrake the valuation: and

(h) describe so much of the unclertaking, property
ancl liabilitics as u,'as valued by' the other person.
ancl the nrethod used to r,'alue thern. and specify'
the clate of the valuatit'xr.

966.(l) A person satisfics the independencc
requirenrent firr tlie plrrposes of section 9.19. 95-1 or 965
onlf if-

1l) the pet'sott is nol-
( i) an otflcer or en-Lployee o1' any of thc'

cou-rpanics involled in the scheme: or

I -5.11
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(ii) a partner or ernployee of such a person; or
a partnership of rvhich such a person is a
partnerl

(b) the person is rtot-
(i) an officer or employee of au associaled

undertaking of any of the companies
concc'rned in the scherne: or

(ii) a partner or ernployee of such a persorl. or a
partnership of rvhich such a person is a

partner; and

(c) there does not exist betrveen-

(i) the persr-xr or an ass()ciate of the personl
and

(ii) any of the companies involved in the
schenrc or au associated undertaking of
such a cornpany, a connection of any such
description as nray be specified by
regulations (if any) made for the purposes
ol' this scction.

(2) An auditor of a company is not an officer or
ernployee of the cornpany for the purpose of subsection
( l).

(3) For the purposes of this section

(a) the "companies inr,olved in the scherne" ureans
each transferor and existing transferee cornpanyl

(b) "associated undertaking". in relation to a

company, means-

(i ) a parent undertaking or subsidiary
undertaking of the colnpany: or

(ii) a subsidiary undertaking of a parent
undertaking of the cornpany; and

(c) "associate" has the meanings given by

(4)
means-

(a)

subsecttons 1+1 to (7).

In relation to a natural person, "associate"

that person's spouse or cir,'il partner or minor
child or step-child:

I
I

I
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(b) any body corporate of rvhich that person is a

director: and

(c) any employee or partner of that person.

(5) In relation to a body corporate, "associate"
nleans -

(a) any body corporate of lvhich that body is a

director:

(b) any body corporirte within the same group as

that body: and

(c) any employee or partner of that body or of any
body corporate in the sitme group.

(6) In relation to a partnership that is a legal person
under the lalv by which it is governed. "associate"

ltlean s -
(a) any body corporate of which that partnership is

a tlirector:

(b) any empktyee of or partner in that partnership:
and

(c) any person rvho is an associate of a partnet' in
that partnership.

(1) In relation to a parttrership that is not a legal
person under the larv by rvhich it is governed, "itssociate"

rrleans any person r,vho is an associate of any of the
partners.

(8) In applying this section to a limitcd liability
partnership. "member" is to be substituted for "director".

967. (1) The Court rnay order a nreeting of- 
l.:l:...',:]''^"

(a) the members of an existing transferee company, ;'J:]:,1"".,
tx' a specified class of thenr: or urcurbers.r

(b) the creditors of an existing transf'eree cornpany. :l:lJl;J"''
or a specified class of them, tr'r,\tercc

to be c.nvened itr such manner as the court directs. 
com,a,v

(2) An application fbr such atn order may be tnade
by-

(a) the company concernedt
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(b) a nrenrber or creditor of that company; or

(c) if that coll)pany is under adrninistration-the
adrnin istrertor.

968. ( I ) If the Court sanctions the cornprornise or
ilrrangenteltt. it shall -

(a) in the orcler sanctioning the conrprornise or
arrangement; or

(b) in a subsequent orcler rnade under section 928,
fix a date on lvhich the transf'er or transf-ers to
the transferee company or trernsf-erce companies
of the undertaking, property and liabilities of the
transf'eror company is , or are, to take place.

(2) If the order provides fbr the dissoh-rtitx of the
triursfe'ror cornpany. the Court shall fix the saure clate firr
the dissolution.

(3) If the transf'eror contpalty needs to take steps tn
ensure that the undertaking, property and liabilities are
fully transf-erred. the Court shall fix a date, not later than
six nronths alter the date fixc'd under subsection (l). by
u,'hich those sleps are to be taken.

(4) In thaL case. the Court nlay postpone the
dissolution of the transferulr company until that date.

(5) The Court nray postporle. or may further
postpone. the claLc fixed under subsection (3) if it is
satisfied that thc sleps ref-erred to cunnot be cornpleted by
the date. the latest date. fixed uncler that subsection.

969. (1) Lr the case of a clivision, each transf'eree
corrpany is .iointl1, anci scr,erally liable firr any liability
transf'erred to any othcr ti'ansteree courpany under the
schenre to the eKtent that the other conrpany'has failed to
satisfy that liability. This subsectirur is subject to
subsections (2) and (3).

(2) If a nrajority in nunrber representing seventy-
five percent in value of the creditors. or a specified class
of creditors. of the transf'eror conrpany. presenL and voting
eitlier iu persou or by' proxy at il nreeting convened fbr the
pr.lrposes of aereeing to the schenre. so agree. subsection
(l) does not apply in relation to the liabilities orved to the
creditors or that class of crcditors.
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(3) A transferee company is not liable under this
section for an amount greater than the net value
transferred to it under the scheme.

(4) For the purpose subsection (3). the "net value
transferred" is the value at the time of the transfer of the
propefly transferred to it under the scheme less the amount
at that date of the liabilities so transferred.

PART XXXU_COMPANIES NOT FORMED
UNDER THIS ACT

970. (l) This section applies to companies formed
(whether before or after the commencement of this Part) -

(a) under an Act of Parliarnent other than this Act
or a former law relating to companies; or

(b) that is otherwise duly constituted according to
law.

(2) A company to which this section applies may be
registered under this Act on making an application to do
so.

(3) Subject to subsections (4) and (5). such rr

company may be registered as-
(a) an unlimited company;

(b) a company lirnited by shares: or

(c) a company limited by guarantee.

(4) A company having the liability of its members
limited by an Act of Parliament-

(a) may not be registered under this section unless it
is a joint stock company; and

(b) may not be registered under this section as an

unlimited company or a company limited by
guarantee.

(5) A company that is not a joint stock company
may not be registered under this section as a company
limited by shares.

(6) The registration of a company under this section
is not invalidated only because the registration is fbr the
purpose of liquidating the company.
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(1) For the purposes of this section, 'Joint stock
company" means a company-

(a) having a permanent paid-up or nominal share
capital of fixed amount divided into shares. also
of fixed amount. or held and transferable as

stock. or divided and held paltly in one rvay and
partly in the othen and

(b) tormed on the plinciple of having fbr its
members the holders of those shares or that
stock, and no other persons.

(8) When registered with limited liability under this
Act, a joint stock company is a company limited by
shares.

971. The regulations may provide for-
(a) the registration of the companies to lvhich

section 970 applies; and

(b) the application of this Act to those companies.

972.(1) This section applies to bodies corporate
incorporated, and having a principal place of business, in
Kenya, other than-

(a) bodies incorporated by, or registered under, a
public general Act of Parliarnent;

(b) bodies not formed for the purpose of carrying on
a business that has as its object the acquisition
of gain by the body or its individual members:

(c) bodies for the time being exempted tiom this
section by order made by the Cabinet Secretary;
and

(d) open-ended investment companies.

(2) The regulations may provide-
(a) for specified provisions of this Act to apply to

all, or any specified description of, the bodies to
rvhich this section appliesl and

(b) that those provisions apply subject to any
specified limitations and with such
modifications (if any) as may be specified.

(3) This section does not repeal or revoke in whole
or in part an enactment or other document that constitutes
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or regulates a body in relation to which provisions of this
Act are applied by regulations made for the purposes of
this section, but, in relation to such a body, the operation
of the enactment or document is suspended in so far as it
is inconsistent with any of those provisions as applied to
that body.

(4) In this section, "specified" means specified in
the regulations.'

973. This Part applies to companies registered but not
formed under any of the former laws relating to
companies in the same manner as it applies to companies
registered under section 970.

PART XXXVI_FOREIGN COMPANIES

Division 1-Introductory provisions

974.In this Part-
"officer", in relation to a registered foreign company,

includes a local representative of the company:

"prescribed" means prescribed by the foreign
companies regulations" ;

"registered foreign company" means a foreign
company registered in accordance with this Part.

975. (1) A foreign company shall not carry on
business in Kenya unless-

(a) it is registered under this Part; or
(b) it has applied to be so registered and the

application has not been dealt with within the
period prescribed for the purposes of this
section.

(2) For the purposes of subsection (l), carrying on
business in Kenya includes (but is not limited to)-

(a) offering debentures in Kenya; or

(b) being a guarantor for debentures offered in
Kenya.

(3) If a foreign company carries on business in
Kenya in contravention of subsection (1), the company,
and each officer of the company lvho is in default, commit
an offence and on conviction are each liable to a fine not
exceeding five million shillings.
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(4) If, afier a foreign company or an officer of the
company is convicted of an offence under subsection (3),
the company continues to carry on business in Kenya in
contravention of subsection (l), the company, and each
officer of the company who is in default, commit a further
offence on each day on which the contravention continues
and on conviction are each liable to a fine not exceeding
five hundred thousand shillings for each such offence.

(5) If a foreign company has applied to be
registered under section 976 and the application has not
been dealt with within the period prescribed for the
purposes of subsection (1Xb), the cornpany is taken to be

registered under this Part as a fbreign company and
accordingly is entitled to be issued with a certificate of
registration as such a company.

Division 2-Procedure for registration of foreign
companies

976. (1) Subject to this Part. a foreign company that
wishes to be registered as a foreign company shall lodge
with the Registrar an application that is in accordance with
this Division.

(2) If the application-

(a) contains the infbrmation prescribed by the
regulations fbr the purposes of this sectionl

(b) is accompanied by the prescribed fee (if any)
and the required documents; and

(c) complies lvith the requirements of this Part with
respect to the company's name and the
appointment of a local representative. the
Registrar shall approve the application and
register the company by entering its name and
other particulars in the Foreign Companies
Re-eister.

(3) The documents required to accompany the
application are-

(a) a certified copy of zr current certificate of the
foreign company's incorporation or registration
in its place of origin, or a document of similar
effectl

Applrcatrorr lirr
reglstral ron of
l orergrr
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(b) a certified copy of its constitution;

(c) a list containing the names of its directors and
their personal details:

if that list includes directors who-
(i) reside in Kenya; and

(ii) are members of a local board of directors a
memorandum that is duly executed by or
on behalf of the foreign company and states
the powers of those directors; and

in relation to each existing chalge on property of
the fbreign company that would be a registrable
charge if the fbreign company were a company
fbrmed and registered under this Act, the
documents that would be required to be lodged
fur registration with the Registrar under Part
XXXI; and

notice of the address of-
(i) if it has in its place of origin a registered

office for the purposes of a law there in
force-that office; or

(ii) otherwise- its principal
in its place of origin; and

(g) notice of the address of its
under section 984.

(4) On registering a foreign
subsection (2), the Registrar shall-

(a) allocate a unique identifying number to the
company.

(b) issue to the company a certificate of registration
that complies with subsection (5).

(5) A certificate of registration complies lvith this
subsection if it states-

(a) the name of the company and its unique
identifying number and the fact that the
company is registered under this Act as a

foreign company;

(d)

(e)

(0

place of business

registered office

company under
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(b) the date of its registration as a foreign company
and the date of its incorporation in its place of
origin; and

(c) such other particulars (if any) as are prescribed
by the regulations for the purposes of this
section.

(6) The Registrar shall sign the certificate and
authenticate it lvith the Registrar's official seal.

(7) The certificate is conclusive evidence that the
requirements of this Act relating to the registration of
foreign companies have been complied with and that the
company is duly registered as a foreign company under
this Act.

977. (l) In its application under section 916, a

fbreign cornpany shall include particulars of the name
under which it seeks to carry on business in Kenya.

(2) The name of such a company can be-
(a) the narne of the company name under the law of

the country or territory in which it is
incorporated; or

(b) an alternative name specified in accordance with
section 978.

(3) In any other case. sections 49,50, -51,56,57,58,
60 and 6[and regulations having effect for the purpose of
section 59 apply in relation to the registration of the name
of a foreign company:

(-1) Regulations having effect for the purpose of
section 52 apply in respect of all foreign companies.

(5) A reference in the provisions referred to in
subsection (3) or (4) to a change of name include a
reference to registration of a different name under section
978.

978. ( I ) A foreign company that wishes to be
registered under this Part may. at any time, lodge with the
Registrar for registration a staternent specifying a name,
other than its corporate name, under rvhich it proposes to
carry on business in Kenya.

(2) A foreign company that has registered an
alternative name may at any time,lodge with the Registrar
for registration, a statement specifying a different name
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under rvhich it proposes to carry on business in Kenya,
which may be its corporate name or a further alternative.
in substitution fbr the name previously registered.

(3) If a fbreign company is registered lvith an

alternative narne as provided by this section, that name is

for all purposes of the law applying in Kenya the
corporate name of the company.

(4) Subsection (3) does not-
(a) affect the references in this section or section

977 to the cornpany's corporate name:

(b) affect any rights or obligation of the company:
or

(c) render defective any legal proceedings brought
by or against the company.

(5) Any le-qal proceedings that might have been
continued or comrlenced against the con-rpany by its
corporate name, or any name previously registered under
this section. may be continued or commenced against it by
its name for the time being so registered.

979.(l) On registering a chanse in a registered
foreign company's name, the Registrar shall issue to the
company a certificate. under the Registrar's common seal
and in the prescribed fbrm, certifying the company's
registration with that name.

(2) A certificate under subsection ( l) is conclusive
evidence of the matters stated in it.

Division 3-Local representatives of foreign companies

980. ( I ) The Registrar may not register a foreign
company under this Part unless the company has at least
one local representative in relation to whom the fbreign
company has complied with the prescribed requirements
of the foreign companies regulations relating to local
representatives of foreign companies.

(2) rf-
(a) as a result of n person having ceased on ir

particular day to be a local representative of the
foreign company. a registered foreign company
has no local representative; and

1.55 I
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(b) the company carries on business. or has a place
of business. in Kenya,

the company shall, within twenty-one days after that
day, appoint another person as a local representative.

(3) If a registered fbreign company fails to comply
with subsection (2), the cornpany, and each officer of the
company who is in default, commit an offence and on
conviction are each liable to a tine not exceeding five
hundred thousand shillings.

(4) If, afier a registered foreign company or an
officer of the company is convicted of an offence under
subsection (3), the company continues to carry on
business in Kenya without having a local representative,
the company, and each officer of the company who is in
default, commit a further on each day on which the
contravention continues and on conviction are each liable
to a fine not exceeding fifty thousand shillings for each
such oflence.

(5) On becoming aware that a registered foreign
company has carried on business in Kenya for more than
twenty-one days. and is continuing to carry on that
business, without having a local representative. the
Registrar shall take steps to strike the company's name
fiom the Foreign Companies Register in accordance with
section 993.

98f . ( I ) Within one month after a registered foreign Appoinrment

company has appointed a person as a local representatiie il',.|,n,,,,,n u,

of the cornpany in Kenya. the company shall lodge with apporntment or

the Registrir for registrition a notice oi th" appoiitment, llill,",,"uu"
specifying the person's name and residential address and
such other particulars (if any) as are prescribed for the
plrrposes of this section.

(2) Subsection ( I ) does not apply to the
appointment of a person as a local representative of a

registered foreign company if particulars of that
appointrnent are contained in the company's application
for registration under this Part.

(3) Within one month after a person who is a local
representative of a registered foreign company has died,
resigned or otherwise ceased to hold otfice as such, the
company shall lodge lvith the Registrar for registration a
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(+) Il- a fbreign cornpiuty's ltelnte is struck off the
resister uuder subsectir-rr-r (3). the collpany ceitses to be

registered under this Part.

(-5) 11' a registered foreign conrpany is placccl in
liquidation in its placc of origin-

(a) each persorl rvho, on the dry rvhen the
liquidation proceedings besan. was a local
lepresentative of the contpany in Kenya shall.
lvithin one month after that day (or ri,'ithilt that
period as extended by the Registrar in special
circunrstances). lodge rvith the Registral' for
registration -
(i) notice of that fact: and

(ii) when a licpridatol is appointed, notice of
the appointment: and

(h) the Court shall. on application by the person
rvho is the licluidator lbr the cortrpany in its
place of origin. or by tl-re Registrar. uppoint a

liquidator of the company irt respect of its
property in Kenya.

(6) A licluidator appointed by the Court under
subsection (5)(b)-

shall, before distribLrting the cornpany's
property in Kenya. by adr,ertisenrent in a claily
newspaper circulating generally in each courltry
or territory u,'here the tbreign con-rpanli carried
otr business at any time durin-t the six yeiu's
befbre the liqtridation. invite all crcditors tcr

nrake their claiuis against the cornpany' u,ithin a

reasonable time befirre thc drstribution is made;

may not, without obtaining an order of the
Court. pay out a crcditor of the cornpany to thc
cxclusion of another creditor of the foreign
cornpany I and

shall. unless the Court othenvise orders. recovel-
and realise the property of thc cornpany in
Keny'a ancl pay the net eu-nouut so recr)\'ered ancl

realised to the liquidator appointed in respect ol'
the conrpany in its place of origin.
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(1) ll a resistered fbrcign cot'npany has been
liquidated so far as its property in Kenya is concerrled ancl
no liquidator has been appointed in respect o1- the
conrpany in its place o1'orisin. the liquidator may apply to
the Court firr directions about the clisposal of the net
arnoul.tt recrlvered in accordancc ri,ith subsection (6Xc).

(8) A pelson rvho fails to comply s,ith subsection
(l). (2)or'(-5)(a) comn'rits art oftence and on conviction is
liable to a fine not exceerlins trvo hundrecl thousand
shillings.

(9) lf. aftcr being conr,'icted of an offence under
subsection (u). a pel'sr)lt ctntinues to fail to lodec the
notice ref'erred to in subsection ( 1). (2) or (5Xa). the
person cornnrits a l'urther offbuce on each day on ivhich
the tailule continues and tln conviction is liable to a fine
not exceeding tvr'enty thousancl shillings fbr each suclr
offence.

( l0) A licluiclator u'ho-
(a) fails to comply with subsection (6Xa) or (c): or

(b ) contravelles subsection (6 )(b). cotntrtits at.l

of'fence and on conviction is liable ttt a fine not
exceeding five hundred thousand shillings.

( I l) If. after bein-s convicted of an offetrce under
subsection (10). a liqLridator continues to fail to comply
ri,ith the relevant requirement of subsection (8Xa) or (c).
the liquidator cornmits a further ottence on each day ort
rvhich the failure continues and on cortliction is liable to a
fine not excc-edin-9 fifty' thousand shillin-ss fbr each such

off'ence.

993. ( l) On tonr-ring u reitsonable belief that a

re-9i ste red I orei gn c()Inpalt)' -
(a) is not carryin-t tln business in Kenya (otherlise

than as a result of a ttotice lodged uncler sectittn
992 ): or

(b) is carrying ou such a business rvithout having a

Iocal represcr)tati\ c.

the Registrilr rray send to the contpany a letter to that
eftect and statiltg that, if no altswer shou'ing
cause to thc' c()ntrar)' is I'eceived rvithin six
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\\'eeks fron-r the date of the letter. a notice rvill
bc published in the Go:ettc rvith a vieu,, to
strikin-e the tbreign company's name off the
Foreign Companies Register.

(2) Unless the Registrar receives. r,vithin six weeks
afier the date of the letter. an answer to the effect that the
fbrei_en cornpany is still carryin-{ on business in Keny'a. or
has appointed a Iocal representative, the Registrilr may
publish in the Gu:ette. and send to the company. a notice
that. at the end of three months after the date of the notice.
the foreign company's name rvill. unless cause to the
contrary is shorvn. be struck off the F'oreign Conipanies
Register.

(3) At the end of the period specified in a notice
sent under subsection (2). the Registrar may. unless carrse

to the contrary has bcen shorvn. strike the lirrcign
cc)mpany's r-rarne off the register and, if the Registrar does
so. the Registrar shall publish in the Gu:.t,tte notice of the
striking ofll.

(4) Nothing in subsection (3) or section 992 attects
the power of the Court to liquidate a registered foreign
cornpany rvhose name has been struck off the Foreign
Cornpanies Register.

(-5) On being struck off the Foreisn Companies
Register in accordance u,ith subsection (3), the foreign
company ceases to be registered under this Part.

(6) If a fbreign company's name is struck off the
Foreign Companies Register in accordauce rvith this
Division. an obligation to lodge a document that this Act
irnposed on the company as a result of having done an act
or thing. or the occurrence o[ an event. at or befbre the
time of the cancellation (being an obligation not lulfilled
at or befirre that time) continues to apply in relation to the
company even if the period prescribed fbr lodging the
document has not ended at or before that time.

994.(l) If the Registrar is satisfied that a fbreign
company's name wils struck off the Foreign Companies
Register as a result of an error on the Registrar's part. the
Registrar may restore the firrei-en comperny's name to that
Register, and if the Registrar does so, the fbrcign
c()mpany's name is taken never to have been struck off
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ancl the col]rpany is taken nevcr to have cease(l to be

re-cistered Lurder this Purt.

(2) A person w ho is dissatisficrl u ith a de-cisioti
striking a forcign c()urplur)''s ni-une otf the Foreign
Conrpany's Register nray. ll'ithin trvelr,'e ycars alier the
striking off. apply ttt the Court fitr the conrpal)y's t.uutte to
he rcstoretl to thul Register'.

(3) If. on the hearing of'an tpplication nritde undcr
subsection (2), thc Court is satisfierl that-

(a) at the tinre of thc striking off . the tirreign
conlpany u'as can'vir-rg on busiuess in Kcnya: or

(b) it is otheru,ise .jLrst for the tirreign conrpany's
nlrnre [() be restorecl to the register':

tlre Corrrt rrr:.ry

(c) nrake un ordcr directing tliat cornpany's tratne to
bc restored to the Foreign Companies Register:
lund

(d) i1- it cloc-s so. sivc- such directions. aurd makc
such provision. :.rs it thinks .jLrst for placing that
colxpany and all other persolls as nearly as

practicable in thc sanrc position as if its uanre
had never been struck ol'l'.

(-t) On thc lodgenrent u'ith the Resistrar of an otfice
copy of un ordel under subse ctit-rn (3 ). the fbreign
courparly's r-ranre is taken ne\er to harc heen struck off the
Foreign Conrpauies Regi stcr.

(5) 11'a firreign conrpan)'s naurc is restorecl to the
Foreign Cornpanics Rc_gistcr under subsection (1) or (3).
tlre Registr-ar shall pLrhlish in the Gu-ctte a notice of thc
restoratiort.

Division 6 - Supplementarv provisions

995. ( l) The Registrar shall establish ancl nririntaitr ir

resister. called the Foreign Cornpanies Registcr.

(2) The Registrar shall cnter in the Foreign
Conrpanies Register thc naures anrl prescribed particulars
of all registcrccl lbreign conrl'xrnics. und rnay enter in the
Register such other particulars iu respcct ol' thcui as it
considers llecessary lirr the el'f'cctil'c e nlirrce nre nt and
adnrinistnrtion ol' tliis Act.
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( 3 ) The Registrar n.ray establish thc Re'gister in
paper or clectlonic fbrrn. or both. Hou'er,cr. il'the Foreign
Companies Register is kept in electronic firntr. the
Registrar shall cnsurc that it is capable o1'heing
reproducccl in a visually readable tirnl.

(4) The Registrar shall keep the Register at such
place or places as lrc ltrescribed its head otfice und ensurc-
that it is kept open lbr inspcction by interested persons
dLrring rtormal business hours of the Registrur.

(5) As soor-r as practicuble al'tcr thc' cor-nnteucelneut
o1' this Part. the RegistriLr shirll trirrrster to the Foreigtr
Conrpanics Register the records reltting to lilreign
courl'ritnies that were registerc-d undcr the rcpealed Act
inrrnetliately befirre that conlncncernent.

996. ( l) The Cabinet Sccretary lrla)' rlakc
regulatir-rns (called fbreign crlnrpalries rc-uulatious)
plcscrihirrg nlrrtlers

(a) rccluircd or pertnitterl bi this Part [o be
prcscribcd by regulatious: or'

(b ) necL'ssary or corvenicnt to hc prescribecl by
such rcgulations firr calryin-9 olrl r)r gir ing efl'ect
to this Part.

(2) The fbrergn cornpanics t'r'glrlations ntty. in
rc'latiou to registered lbreign cornpunies or lbreign
courpauies requirecl to be registerecl uuder this Part,
provide fbr any n'ratters fbr ri'hich conrpanics general
regulations uncler section 1026 nray prolide irt relation ttl
companies frlnncd anrl resistered under this Act.

(3) Except as othern'ise expressly prtx'iiled in this
Plrt. the firreisn conrpanies rcgulations rnay be of geueral
or spccialll' linrited application or rnay di1'l'er accordinc to
dift'erences in timc, locality, placc or circumstance.

PART XXXVII_OFFENCES AND LEGAL
PROCEEDINGS

997.(l\ il'a provision ol'this Act provirles that an
officel of a conrpany' w'ho is in default conrnrils an
otf'ence. the ol'l'icer cru-rutits the otf'ence only i1' thc
officer

(a) uuthuriscs or pe'rntits;

)
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(b) participates in: or

(c) firils to take all reasonilblc steps to prevent, the
contravention of the ac1 or conduct. or the
failure to coniply lvith the requirer-nent, that
ct-rnstitutes the offence.

(2) I1-a conrpany is an officer of another cornpany,
the first-rnentioned company comnrits an off'ence as an

officer in delault only if at least one of its otficers is in
del ault.

(3) [f a company that is an officer of another
coll-rpauy comrnits an offence because of subsection (2).
the officer in default also comnrits the offence and is liable
to be proceerled against and punished acctirdingly.

998. (l) Section 997 (liability of officers in defhult)
applie's to a body other than a cornpan)'.

(2) In its application to a body corporate other than
a courpanlr, section 997 is to he read as if-

(a) the ref'erencc to a director of the company
\\/ere -
(i) if the body's affairs are manir-qed by its

members. a referencc to a mernbc'r of the
body:

(ii) in any other case, to any correspondirtg
officer of the body; and

(b) the ref-erence to a l'rlana-qer r)r secretrlry of the
cornpany \\'ere a relerence to a manager.
sccretary or sinrilar otficer of the body.

(3) [n its application to a purtnership, section 996 is
to bc rcacl as if-

(a) the ref'erence to a director of the cornpany were
ir ref'erence to a ureurber of the partnershill and

(b) the ref'erencc to a rranagcr or secrctary of the
c()r)lpilny \\'cre a ref-ercncc to a lnalrager.
sccretary or similirr otficcr of the partnership.

(-1) Lr its application to an ur.rincorporirted bocly
other than a partrtership. section 997 is 1o bc reacl as i1'-

(a) the ret'erc-nce to a director of the conlpany
'\l!'ere -
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(ii) in any ()thL'r case. to u

governing bocly, anrl

lltiutased by' its
thc- body: or

nreurber of the

(h) the reference to i-l lnanir-qer or secretary of the
c()rnpany were a reference to a lnanager.
secretary or sirnilar otficer of the bocly.

999.(1) Proceedin-es ftrr an oftence uncler this Act
alleged to har,c been corr-lnittecl by an unincorporatecl
body nra)'be brou-sht only in 1he nanre of the bocly (and
not in that of arty of its lnembers).

(2) For the pLrrposes of any such proceedings. rr-rles

ol Court relating to the scrvice o1'documcnts hal'c e1-f'ect

as if'thc body rverc a bodi, corporatc.

(3) A flne- irnposed ou An uttirtcorporated body on
its conviction o[ an ofl-cnce Lrnder this Act is payable out
of the fiurcls of the body.

1000. A person n ho is prosecuted for au otfence
runder this Act is not obligerl to disclosc any' inlbnnation
that the pers()n is entitled to refuse to discklse because the
infornurtion is protected by, legal prof-cssicrnal prir ilere.

1001. (l) An application for an order under'
subsectior-r (2) nray'be urade to the- Court by tlie Attorney
General. the Directol of Public Prosecutitlns or the
Insl;cctor Gcnc'ral o1' Police.

(2) tf. on thc hearing of an application under
subsection ( I ). the Court is of the opinion-

(a) that a pcrs()n has. u'lrile an ofl'icer ol' a cornpunl'.
cornrnittcd an offcncc in conncction u ith thc
rralragement of the conrpany's all'lrirs: and

that c'r'irlence ol' thc- cournrissirtn of thc' of'tence
is ttr be for,tnrl in i.u)y docurtteuts in the
posse ssit'rn, ()r under the- contr.ol. o1 the
c()lnpan\'. it rrral' rnake un order in accot'clance
rr'ith suLrscction (3).

Srre lr lrrr tlrr-ler nrirl

authorise any pcrsorl nanred in i1 to inspccl thc
clocuments concerned. or any o1- thenr. tirl the

(i) if the body's al'l'airs rre
n-rcmbers. to a mcmber o1'
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purpose of investigating and obtaining evidence
of the alleged oltbnce: or

(b) require the secretiry. or some other specified
officer of tlie courpany. to procluce the
docurnents (or auy of thcnr) to a person named
in the ordc'r at a specified place and u'ithin a

specified period.

(4) This sc'ction applies also in relation to
docurnents in the possessiolr or under the coutrol of a

pers()n cartl,ing on bauking business, so fiu as they relate
to the col'upiury's affhirs, as it applies to documents in the
posscssion or control of the conrpiuly. except that no such
order as is ref-erred to in subsection (3)(b) can be made
bccirrrse o[' this strbsection.

(-5) A decision of tlie Court under this section is not
appealable.

(6) A conrpany in relation to rvhich an applicltion is
rnadc under subsection ( I ) is entitled to be heard at the
helring. ol' lhe upplicltion.

1002. ( l) A court or rnagistnrte rnay issue u

warrant under this section if satisfied on information on
oath given by or on behalf of the Attorney General, or by
a pel'sou appointed or authorised to exercise por,vers under
this Part, thal there irre reasonable groLurds for believing
that there are on lny prernises docurnents rvhose
pnrduction has been recluired under this Part and that have
not been produced in conrpliance u'ith the requirement.

(2) A court or nragistrate rnay also issLre a rvarrant
uuder this section if satisfied on infirrrnutinn on oath given
bl or ou behalf of the Attonrey General, or by a persor-l

appointed or authorised to exercise powers under this
Part -

(a) that there irre reasonable -urounds firr believing
that an otfLnce has been cornnritted fbr rvhich
the rnaximr"rm penalty on conr,'iction is a fine o1'

five hundred thousand shillings and that there
ilre on auy premises docurnents relating to
rvhether the oft'ence has been cornmitted:

(b) that the Attorney General. or the person so

appoiuted or authorised. has po\ver to require
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the production of the documents rurdcr this Part:
and

(c) that llierc- are reasonable grounds for believing
that iiproduction was so reqr"rired the docurnents
rvould not be produced bLrt would bc removcd
from the premises. hidden. tanrpered s,ith or
de:tt'oyed.

(3) A u,irrrant uncler this sectit-rr authorise s a police
otficer. together ri'ith any other person nanred in it and any
otlret' pol iee rll'l'icers -

(a) to enter the prernises specif iecl in the
infbrmation, using such lbrce as is reasonably
necessary for the plu'pose,

(b) to search the premises and take possession of
any documents irppearing to be such docurnents
as arr- referred to in subse'ction (1) or (2). or to
take. iu relation trl any such docunreuts. auy
other steps that rnay appear to bc necessary lirr
prcscrving thern or preventing interfcrence rvith
them:

(c) to make copies of any such clocur-nents and to
lake them ar,r,ay; and

(d) to require any persorl named in the \\/arrant to
provide an explanation of them or ttl state rvhere
they rnay be tirr"rnd.

(4) If. in the case o1'a warrirnt under sLrbsection (2).
the Court or nrasistrate is satisfied on oath that there are
rcasonable grounds tor believing that there are also on the
premises other docunrents relerant tcl tlic inlestigation. the
Court ()r nragistrate shall also uuthorise tl're actior.rs
ref'erred to in subsection (3)to be taken in relation to those
documents.

(-5) A u,'arrant issued under this section has effect
tbr one month fronr and including the day on rvhicli it is
issued.

(6) Any docLrments of r.vhich possession is taken
tunder this section may be retaiued-

(a) fbr up to three rnonths, or
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(b) if. within that period, proceedings to ivhiclr the
docnrnents are relevant are begLln against a

persou for an off'ence. until the conclusion of
those proceedings.

\1) A person lvho-
(a) intentionally obstructs the exercise of a right

couf'erred by a rvarrant issued under this section:
or

(b) fails rvithout reasonable ercuse to courply w'ith a

requireurent irnposed in accorclance w'ith
subsection (3)(d).

commits ern oftbnce and on conviction is liable to a

fine not exceeding five hundred thousand shillings.

1003. (l) If a husiness of a company is

curried on u,'ith intent to clelruucl creditors of the conrpau)'
or creclittrrs of any other persr)u. or fbr any traudr"rlent
pLlrp()sc-. each pers()n rvho knolr,'inely participates in
carryinu on the business in that nranner comnrits an

of-f ence.

(2) Subsection ( l) applies u'hether or lx)t the
conrpany has been liquidated or is in liquidation.

(3) A person tirund guilty of an ottbnce under this
section is liable on couviction to inrprisrtnnrent tirr a ternr
not excceding tcn )'r'ars or a finc not excecding te-n urillion
shillings. or to both.

1004. ( 1 ) In this section-
"aggriered person" nleans el pcrsolr rvho cluirns that a

rclcvant pers()n is liable'. or nray be or nray beconre liable.
to pay nronev to the first-rnentioned person (u'hether in
respect of a debt. as danrages or c()lnPensirti()n ()r'

otherrvisc. or to accoilrt firr financial products nr other
propcrty):

"relevant person" nreans a pers()l'l ref'erred to in
subscctior.r (2Xa), (b) or (c).

(2) The tollou,ing persons are relevant persons lirr
tltc purposes rll' tltis sccliou:

(a) a person iu re spect of r,l'honr an iur,estigation is
being can'ied out under this Act in relation to an
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erct or ornissir)n that constitutes or rnay
constitute an offence under this Act:

(b) a person against rvhom a plosecution has begun
f or an clff'ence uuder this Actl

(c) a person against rvhom a cir,'il proceeding has
begun under this Act.

(3) If, on the application o1'the Attontey Generirl or
an agtrievecl person, the Court considers it necessary or'
desirable to do so firr the pllrpose of protecting thc
intcrests of the aggneved pers()n, it rnay ntake one or ntorc
o1- the fbllorving ordcrs:

(a) an order prohibiting a persoll w'ho is indebted to
the relevant persot-r or to an associute of the
|elevant persoll f}orn ntakin_q a payrrent in total
or partial discharge of the debt to. or to another
person at the direction or request of, the person
to u,'horn the debt is olved:

(b) an order prohibiting a person holding money or
othcr property, on behalf of the relevant person.
or on behalf of an associate of the relevant
persou. fnrm paying all or any of the rnoney. or
transf'ernng, ()r otherrvise parting r,vith
possession of, the other property, to. or tcr

another person at the direction or reqllest of, the
person on r",hose behalf the money ctr other
property. is or are held:

(c) an order prohibiting the taking or sending out of
Kenya by a lterson ol money of the rclevant
persou or clf an associate of the relcvant persolt;

(d) rn order prohibiting the taking. scncling or-

transl'er by a persclt ol' other property of' the
relevant person. or of i-u-l associate ttf the
relevant person ll'oni a place in Kenya to a place
outside Kcnya;

(c) lrrt order uPpoinline

(i) i1'the relel'ant pcrson is a natural persr)n-a
trllstce. having such porvers as the Court
orclers, to nranage the alfhirs and property
of that pers()Il, or
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(ii) if the relevirnt pcrson is a cornpirny-an
adrninistrator, having such pou'ers as the
Court specifies. to lnanage the all'airs and
property of the conrpany:

(f) il' the relc-r'anl petson is u nir.tural pcrson irn
order rcquiring that pcrs()n to surrender to the
Court thc- pt:rson's passport and such other
docrrnrents as the Court considc-rs necessary in
the circlrmstances:

(g) if the relevant persor.r is u natural person-an
order prohibiting that person from leal'ing
Keny'a u'ithoLrt the consent of the Court.

(-l) A reference in pararraph (3Xd) or (e) to
propert)' of a persou inclucles a rcfcrence to lrrolrerty that
the persrln holds otheru isc than as solc benef'icial c)\\'uL-r,

lor exanrplc

(a) as trLlsiee 1br. as non-rinec for. or othersise on
behalf of or on accolrnt of. another person: or

(h) irt a l-iducilry capacity.

(-5) An ordcr under this section prohibiting conduct
rnay prohibit thc cundLrct either absolLrtell, or surbjcct to
conditions.

(6) Belirre hearing an application fbr an order uncler
this section. the Court nra). if in its opinion it is desirable
to do so. grant irn interinr orcler expressed to hare c'flcct
pendinu the dctenninalion of the application.

(.1) The Court ma1, not. as a condition ol'-erantin-{ an

interim order under subsection (6). rcquire thL' applictnt or
any other person to give an undertaking as to danra-9es.

(8) If tlie CoLrrt has made an order under this
section, it rnay. on application by the applicant firr the
order or by any other person aft'ected by the order. make ir

further order discharging or varying the earlier order.

(9) An order r-uade under this section rnay be
expressed to operate firr a specifierl period or until tlie
order is discharged by a firrther otder under this section.

(10) This section does not aftect the porvers that the
Court has apart from this section.

I
I



i

I

I

7-ltt' ('ottrltttrr it's' Bt I l, 20 I 5

(lll This sectior.r has effect sub.iect to the Insolvr-ncy
Act.20l-5.

1005. (l) Thc Attorney Gencral or a pelsorl
rvho clainrs to have becn. to be or to be about to be
adr erscly rrl'l'ee tecl-

(a) by the past tlr continr-ring conduct of. or by a

threat to engage in conduct made by. a persor)
ref'erred to in subsection (2); or

(b) by the pzrst or continuing refusal or failure. or by
lu threatened refusal or failure, of a persorr do an
act or thing that the person is required by this
Act to do.

may apply to the Court to grant an injunction uncler
subsection (2)or (3).

(2) If. L)n the hearing of an application under
subsection (l), the Court is satisfied that a person has
engaged. is engaging or has threatened to engage in
ctlnduct thal constituted. constitutes or u,ould constitute-

(a) a contralention of. or a firilure to comply lrith,
this Act:

(b) attemptiug to coutravene. or fail to cornply ri,ith.
this Act:

(c) aiiling. abetting. counsclling t.l1'procul'irrt ir

persou to contravene. or l'ail to ctturply rvith. this
Act:

inclucing or attempting to inducc. u,hether by
threats, pror.nises or otherlvise, a pcl'son to
contravcnc or fail to conrply rr,,ith this Act:

heing in anv way, directly or indircctl-y.
knorvingll, concerncd in. or party to, il
corttravention of. or :l failure to con-rply rvith,
this Act by ir personl or

(f) conspirin{ u,ith others to contraveue or ftril to
cornply with this Act.

the CoLrrt uray gtult arr in.junctit)n. ()n sr-rch tcnrrs lrs it
considers.just. rcstruining the person from engaging in the
conduct and. if in the opinitrn of thc Court it is clesirable to
do so. requiring the pcrson to do any specified act or
thing.
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(3) [f a person has refused or tailed. is refusing or
failing, or is proposing to refuse or fail. to do an act or
thing that the person is required by this Act to do. the
Court may. on hearing of an application under subsection
(I). grant an injunction. on such tenns as the Court
considers appropriate. requiring the person to do that act
or thing.

(4) If. in the opinion of the Court it is desirable to
do so. it miry grant an interirn iniunction pending
deternrination of an application nrade under subsection
( l).

(-5) The Court may discharge or vury iur in.junction
granted under subsection (2), (3) or (-l).

(6) The porver- of the Court to grant an injunction
reslraining a person fi'om engaging in conduct ntay be

exercised -
(a) whether or not it appears to the Court that the

persor.l intends to engage again, or to cotttinue to
eugage, in conduct of that kind:

(b) rvhether or not the person has prev'iously
engaged in conduct of that kind; and

not there is an irnminent danger of
damage to any person if the first-
person ensages in conduct of that

(c) whether or
substantial
mentioned
kind.

(7) The porver
requiring a person
exercised -

of the Court to grant an injunction
to do an act or thing may be

(a) rvhether or not it appears to the Court that the
person intends to refnse or fail again. or to
continue to refuse or fail, to do that act or thing:

(b) rvhether or not the person has previously refused
or lailed to do that act or thing: and

(c) u,hether or not there is an imminent danger of
substantial loss or damage to any other person if
the person refuses or fails to do that act or tliing.

(8) The Court may not require an applicant under
this section or any othel person to gii,'e an undertaking as
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to daurages as a condition of granting an interirl
in.junction.

(9 ) hr procecdin-9s r.rnder this section aguiust a

person. the Court nray nrake all order under section 1004
iu respect ol-the persou.

( l0) In dealing with an application under this sectron
for thc srant of an injr,rnction restraining a person fiom
enga-eing in particulur conduct, or requirint a person to do
a particular act or thing. the Court rnay. either in addition
to or instead of. grantinq arr injunction. order that person
to pay darnases to the applicant or to any other person.

(l l) Subsection ( l0) applies to an application tnade
by the Attorney General only if, and to the extent that. the
Attorney General has rnade the application for the benelit
of another persor-l u'ho has sustained loss or damage in
cr)nsequence of the conduct, or the refusal or failure, of
the persort to do the particular act or thing concerned.

1006. ( I ) If. in proceedings for negligence.
default. breach of duty or breach of trust asairlst a pcrson
rvho-

(a) is an officer of a cor-npanyt or

(b) is en.rployed by a comparly as auditor (lvhether
or not the person is an officer of the company),

it appears to the court hearing the proceedings that.
although the person is or nray be liable. the person acted
honestly and reasonably, and that the person ought irirly
to bc excuscd. the court may make an order relieving the
person fronr the rvhole or er part of the liability on such
[crn]s lrs it considers approllriale.

(2) A person rvho. being an officer of a company or
ernployed by a company as auditor (rvhether or not the
pL-rson is an offrcer of the cortrpany). reasonably beliel,es
that a clainr rvill or might he rnade against the person ftrr
negligence. default, breach of duty or breach of trust rnay
apply to the court for relief under- subsection (-3).

(-l) On the hearing of an application made under
subsection (2). the court has the same power to make an

order relieving the person from liahility as it n,ould have
had if it hacl bcen a court before rvhich proceedings
against the person fbr negli-qence. defhult. breach of duty
or breach of trust had been broucht.
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PART XXXX_COMPANY RECORDS

1007. (l) A company can-
(a) keep its records in harcl copy or electronic tbrm:

and

(b) arrange thern in such tniurner as the directors of
the compuny cortsider to be appropriate firr the
etficient operation o1- the conrpany,

so kl-rg as it ensures that the infornration contained in
the records is acccssible for future ref'erence.

(2) A company that keeps its records in electronic
torrn shall ensure that tliey are capable o1-being
leproduced in hard copy fonn.

(3) If a company l'ails to conrply r,vith a requirement
of this section. the cornpany, and each ol'l'icer of the
company rvho is in default. cornmit an offence attd on
conviction are each liable to a fine not exceeding tu,'o

hundred thousand shillings.

(1) I1'. afier a cor.npany or auy of its olficers has
been convicted ol nn off'ence under subsection (3). the
company. and each officer of the company r,vho is in
clel-ault. cornlnit a further olfence and on conviction are

each liable tt-r a fine not exceeding tw'enty thousand
shillings for each such offcnce.

1008. ( I ) The regulations uray specity places othcr
than a company's registered otfice at which records of the
cornpany that are rcquirecl to be kept available firr
inspection undcr a provision of this Act rlay be so kept in
cornlllilrttce ri itlr thlt pnrr isiort.

(2) For the purposes o1'subscction ( I ). the company
records to u'hich this section applies arc tlte follou,'ing:

(a) the company's rcgistcr o1'menrbers.

(b) the con-rp::ry's re{ister of directors:

(c) the conrpany's records relatins to its directors'
service contracts:

(d) the conlpiury's rccords rclating to directors'
indenrn itics.

(c) the conrpany's register of secretul'ies:

I,ornr ol
cont Pan\
rccor tls
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(f) the records of resolutions passed by the
conlpany:

(S) in the case of a private company-the
company's contracts relating to purchase of its
o\,vn shares out of capital and documents
relating to redernption ol purchase of own
shares out of capital;

(h) the company's register of debenture holders:

(i) in the case of a public company-

(i) reports made by the company to members
regarding the outcome of investigations by
the company into interests in its shares; and

(ii) the cornpany's register of interests
disclosed:

(j) documents creatin-9 charges over the company's
property and its register of charges.

(3) The re-qulations referred to in subsection (l)
rnay specify a place by ref-erence to-

(a) the company's principal place of business;

(b) the place at lvhich the company keeps any other
records available for inspection, or'

(c) any other criterion.

(rl) Those regulations may provide that a company
does not comply with a provision relating to the keeping
of records to rvhich this section applies by keeping those
records at a place specified in the regulations unless the
conditions (if any) specified in the resnlatior-rs are
satisfied.

(-5) Those regulations-

(a) need not specify a place in relation to each kind
of company records: and

(b) rnay specify more than one place in relartion to a

kind of company records.

(6) A requirernent under a provision of the
regnlatior-rs requiring a cornpany to keep cornpany records
available for inspection is not conrplied with by keeping
them available for inspection at a place specified in the

t5ll
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regulatior)s Lrnless all the company's rccords subject to the
reqrrirement are kept thcre.

1009. ( l) The regulations may prescribe the
obligations o1'a compan) that is required by a provision of
this Act-

(a) to keep available for inspcction any specified
company records: or

(b) to provide copies of any such records.

(2) A company that fails to comply rvith a

regulation rnade for the pLrrpose of this section is taken to
have refuscd inspection or havins ftriled to provide a copy.

(3) ln particular. the requlations rnay-
(a) inrpose requirenrents abclut the time, dLrration

and mauuel' of inspection. and specify the
circurnstances ir-r rvhich. and the extent to rvhich.
the ct-rpyine of infbrmation is permitted in the
colrrse of ir,spection, and

(b) specify what muy be required of the cornpany as

regards the nature. extent and lnanner of
extracting ol' presenting any information to
fncilitate inspection or the provision of copies.

(1) If there is porver to charge a f'ee, the regr"rlations
may make prtlvision as to the amour-rt of the f-ee and the
basis of its calculation.

(5) Nothing in this Act or the regulations precludes
a company

(a) from providins nrore extensive facilities than are
required by the regulations; or

(b) if a f.ee can be charged, from char-9ing a lesser
t'ee than that prescribed or none ert all.

10f 0. ( I ) A company that keeps its records
otherlvise than in bound books shall ensr-rre that adeqLrate
precauticlns are taken -

(a) to gLrard against falsification of those records:
and

(b) to fircilitate the discovery of any falsification of
those records that rnight occLrr.
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(2) lf a cornpiut) l'ails to contltly u,,ith subscction
(l). the corrpany, and cach ofl'icer of tl're contpany rvho is
in detirLrlt. conrnril. an olfence and olt conr iclion itrc c.acl'r

liable to a fine not exceedillg oue tnillion shillings.

(3) lf. afier a conrpan)' or any of its officr-rs has
be'en couvicted of an oftencc utldcr subseclir-ln (2). the
corlrpirny continues to fail to cornply rvith a recluirentent of
subsectiou (1). the courpan)'. and each officer of' thc
cor)rpauy rvho is in rlclault. commit a fulther otfbnce on
each day on ri,hich thc lailLrre contiuues nncl on couvictit'rn
is liable to a fiue not excecdir.rg olte hunrlred tholrsancl
shillings filr each such off'ence.

(-t) This scction cloes not appl) to the docunrents
t'eqLtircd to be kcpt undc-r section 200.

PAR'I'XL_SERYICE OF DOCUN{EN'I'S ON AND
BY COMPANIT,]S

101l. (I ) A ckrcluleut maY be scn,ec'l ()n a

c()n-rpan)/ registcred under this Act by learing it at. or
sending it by post to. the conrplriry's resistelecl officc.

(1) A clocurnent ma) bc serr ed on a registerecl
firreign c()mpany

(a) by learinq it n,ith. or sending it b1 post to. the
local repre-serttative of the c()mpau)' in Keny'a
(or thc designated local representutive i1'the re is
morc than oue local l'epreseutatirc-). or

(b) if the cornpany has no local reprcscntative , or if
a locul represL-ntatire of thc coutpanl' refuses
serl'ice or service car.rr.rot lilr any othcr reason be
etfected-by lcaving it at. or sencling it by post
to. any placc of business of the conrpauy in
Kenya.

1012. (I ) A docurncnt ural' be serverl on a llerson
to r',hor.r-r this section applies by learing it at. or sendin-9 it
by post to. the pel'son's rcgistcrcd adclrcss.

(2) This section applies to the tbllorv'ing per-s()ns:

(a) a director or secretary of a cornpany:

(b) in the case of a resistc-red lirrcign con-rpan1,-the
Iocal representative of thc contpany itr Kenya
(or thc designated local representative if thcre is
nrorc' than orte local representative):
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(c) a person appointed in relation to a company in
any other capacity prescrihed by the regulations
for the purposc of this subsectit-rrr.

(3) This section applies whatever the purpose of the
relevant docunrent. and is not restricted to service for
purposes arisiu-e out of or in connection with the
appointnrent or position ret-erred to in subsection (2) or in
connection with thc company concerned.

(-1) For the purposes o1'this section, r person's
registerc'cl addrc'ss is the address (if any) fbr thc time being
shorvn as the person's current address rn the compally's
register ol- directors. secretarics or rncmbcrs.

(5) Service may not be eft-ected under this section at
an addrcss of a pcrson Lo n'hom sLrbsection (2)(a) or (c)
applies if notice has been registered of the tennination of
the person's appointrnent in relation to the courpany and
thc uddrcss is not a registered adclress of the person in
rellrtion t() lury other upprlintnrent.

(6) Service r.nay not be effected under this section at
an acldress of a person to r.r,'hour subsection (2)(b) applies
if thc foreign courpiuly is no longer registered as such in
Kenya.

(7) Nothing in this section aI'l'ects the operation ol
any enirctrneut or rule of las' under ri.,hich pcrnrission is

recluirecl lbr scrvice of process outside' Kenya.

1013. (l) In this Act, a pe rson's serr, ice address
is au acldress at rvhich documents reqLrilecl or permitted tcr

be served on the person under this Act nray be ctfectir,'ely
served on that pel's()n.

(2) The regulirtions nray prcscribe conclitions rvith
u'hich a serr,'ice addless is required to ct-rnrply'.

(3) A requirerrertt unrler this Act to provide a

person's address is. lrnless otheru'ise expressll, provided. a

requirerne nt to provrcle a service adclress lirr that persoll.

l014 ( l) The Cabinet Secretary' shall make
regulations (to be called the Companies Comrnunications
Re-gLrlations) that arc to hare cffbct firr the purposes of all
provision of this Act and of any cosnate Act that require
or pemit documeuts or intirnnation to be sent or sLrpplied
by or to a coulpirny.
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(2) The Companies Communications Regulations
are to have effect subject to any requirements imposed, or
contrary provision made, by or under any other enactment.

(3) For the purpose of subsection (2), a provision is
not contrary to the Company Communications
Regulations only because it expressly permits a document
or information to be sent or supplied in a hard copy form
or in an electronic form or by being published on a

website.

(4) Documents or information required or permitted
to be sent or supplied to a company are to be sent or
supplied in accordance with the Companies
Communications Regulations.

(-5) Documents or information required or permitted
to be sent or supplied by a company are to be sent or
supplied in accordance rvith the Companies
Communications Regulations.

1015. (1) A member of a company, or a

holder of a cornpany's debentures. who has received a

document or information from the company otherwise
than in hard copy form is entitled to require the company
to send to the member or debenture holder a version of the
document or information in hard copy form.

(2) The company shall send the document or
information in hard copy form within twenty-one days
afier being requested to do so by the member or debenture
holdel.

(3) The company may not impose or attempt to
impose a charge for providing the document or
information in that form.

(4) If a company fails to comply with subsection
(2), or contravenes subsection (3). the company. and each
officer of the cornpany who is in default, commit an

offence and on conviction are each liable to a fine not
exceeding one hundred thousand shillings.

(5) If. after a company or officer is convicted of an

offence under subsection (4) in relation to a failure to send
a document or information in hard form. the company
continues to fail to send the document or information, the
company, and each officer of the company who is in
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default. cornurit a further ()ffence on each da1' on u'hich
the lirilurc colrlinucs and ()n c()nviction arc each liable to u

fitte not cxcecding ten tholrsand shillings for each such
ofl-c ncc.

1016. ( I ) A cltlcr-rmcnt or infirrrnation seut or
supplied to a cotnl.ritt-t1, ilt hlrrd copl' lirrnt is strl'f iciently
authcnticated if it is signc-cl by thc pcrson scncling or
suppll,ing it.

(l) A doclrnrcnt or inlirmratiou sent or sLrpplied in
electrcnic firrln is sutficiently authenticated -

(a) if the iclentitl' of the sencler is confimed in a

nlalrrer specified br the conrpi.ury: ()l'

(b) u'lten no such nranner hns been specified by the
company-if the comrnurrication coutuins, or is
acconr1xuried by'. a statenrent of the iclentitl, of
the sencler and the cornpan) hus no rcason to
doubt the truth of the statenrent.

(3) If a docunrent or inlbnration is sent or sLrppliecl
by' a pcrson on hehalf of another. nothius in this sectinu
affects a pror,'ision of the conrpany's articles unclcr uhich
the conrpany r-nay rc-quire reasonuble evidence of the
authority of the persorl to act on behalf'of the other.

1017. ( I ) This section applies in relation to
docr-rnrents and intirrnrltion seut ()r supplicd by ir

com[)uny.

(l) lf-
(ir; a docr-rnrcrtt or iu['orr-nation is sel]t Lr], post

(rvhcther in harcl copy or clcctronic firrrn) to an

address in Kenyu: artc[

(b) the c()nr[)any is ahle to c-stablish that it u,as
properly addrcsscd. prcpaicl ancl posted. the
docunrent or inlirrrnation is taken to have becn
receivccl by thc intenderl rr-cipient lirrty-eight
hours aticr it u.as 1-rosted.

(-l) rf_
(a) the clocunrcnt or inlirmration is sent or supplied

b1' clcctronic rnr-irns: ancl

(b) the conrpany is able to shorv that it rvas properly
addressecl.
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it is taken to have been receir,ed by the intc-nderl
recipient lbrty-eight hours after it rvas sent or supplied.

(-l) If the docunrent or intirrmation is scnt ()r
supplied by pLrblishinq it ol1 a'uvebsite. it is takcn to have
bec-n reccivecl by the intended recipient

(a) rvhen the material u'as I-irst ntacle availahle orr
the rvebsite: or

(b) if later. n'hen the recipient received (or is taken
to have received) notice that the material rvas
available on thc vu'ebsite.

(5) In calculating a period of hours fbr thc purposes
of this section. any part of a day that is not a u,orking day
is to be disreglrdcd.

(6) This sectit-lr has effcct subject-
(a) in its application to documents or infbrntation

sent or supplied by a compitny to its nrenrbers
to auy contrary provision of the colupany's
artic les.

(b) in its application to docurnents or infonnatit-rn
sent or sr"rpplied by a company to its debentures
holders- to any contrar), provision in the
docur-nent constituting thc debentures. and

(c) in its applicatitln to docunrents or intbruration
sent ol' supplied by a company to a person
othenvise than in the person's capacitl,as a

member or debenture holder-to any corrtrary
prclvision in an agreement hetu,'een the conrpany
and that person.

PART XLI-GENERAL PROVISIONS RELATING
TO INDEPENDENT VAI,UATION AND REPORT

1018. ( I) Scctions l0l9 to I102 apply to thc
valuation and report required by sections 73, 368 ancl 37-1.

(2) A pcrson is a qualified valuer fbr the pllrposes
of this Part and the sections re'ltrred in subsection ( I ) only
if the person-

(a) is eligible tbr appointrnenl as a statutory ar"lclitor.
and

(b) satisfies the indcpendence requirement specifiecl
in scction 1020.
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1019.(l) Exccpt as provicled by subsection (2). a

valuation and report macle for the purpose of sections 7-J.

368 or -174 can be rnadc only'by a qLralified vitluer.

(2) Il-it appears to the valuer to be'reasonable firr a

r,'aluation of the considcration. or part of it. to be made by
(or for the valuer to accept iL valuation rnade by) anothe'r
persol.l rt,ho-

(a) appears to the r,aluer to huve the requisite
knorvledgc and experience to value the
consideration or that part of itt and

(b) is not an olficer rlr empkry'ee of-
( i) the contltitnl'. or

(ii) any othe r body' corporate that is that
c()urpany's sLrbsiclialy or holding conlpany
or a subsidiary of that compiLny's holding
cornpilny.

or a partner ol' or employed by any such of{'icer or
employee. the l'aluer nray arrange for or accept sr-rch ir
valuation. to-gether u,ith a report that ri,ill enablc the valLter
to nrake the valuer's own repol't under this section.

(3) A ref'erence in subsection (2)(b) to an of1-icer or
employee does not include an auditor.

(+) If the considcration or part of it is valued b1' a
person other than the valuc-r personally. the person shall
statc that l-act in the report and shatl specity in the
report

(a) the [)crs()n's uanre and w'ltat know'lcdgc and
experience the pefsorl has to carry out the
r aluation: ancl

(b) thc extent to uhich the consideration u,as valuc-d
by thc pcrson and the method used to virlue it.
and thc date o1'the valuittion.

1020. (1)A person satisfies the independertce
requirernertt for the purposes of section l0l8 only if-

(a) tltc pel'sttlt is ttot-
(i) an officer or employec of'the conrprury, or

(ii) a partner or ernploycc o[ such a pers()n. or a
partncrship of rvhich such a person is a

partrtc'r:
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(b) the person is not-
(i) an officer or ernployee of an associated

undertaking of the company, or

(ii) a partner or employee of such a person. or ir
partnership of u,hich such a person is a

partner: ancl

(c) there does not exist betrveen-

(i) thc person or irn associate of the persoll,
and

(ii) the cornpany or an associated undertaking
of the conrpany,

a connection ol' any such description as nray be
specrtied by regulations made fbr the purposr's of this
section.

(2) An auditor o1-the company is not recarded as an
ofliccr or employee of the compiuly firr this purpose.

(-l) 'ln 
tltis section -

"associated undertaking" nreans-
(a) a parent undertaking or subsidiary undertaking

of tlie coulpany: or

(b) a subsidiary undertaking ol a parent undertaking
of tlie cornpany: and

"associate" has the meaning given by section [021.

1021. (l) This section defines "associate" fbr
the purposes of section 1020.

(2) ln relation to a natural person. "associate"
tllcallS 

-
(a) that person's spouse or civil pilrtner or nrinor'

child or step-child:

(b) any body corporate of rvl-rich that person is a

(c)

(3)
me ans-

(a)

director. and

any ernployee or partner of that person.

lrt relation to a body corporate. "associate"

any body corporate of rvhich tliat bocly is a
director:
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(b) any body cotporate in the same group as that
bodv: and

(c) any employee or partner of that body or of any
body corporate in the same group.

(.+) In relation to a partnership tliat is a legal person
under the larv by u,hich it is gor,ertred. "associate"

Itlezlns -
(a) any body corporate of u,hrch that partnership is

a directol

(b) any ernployee of or pirrtner in that partnership:
attd

(c) any persou rvho is an associirte ol a lrartner in
that partnership.

(5) In relation to a partnership that is not a legal
persol-l r,rndcr the Iarv by rvhich it is gor,'erned, "itssttciate"
rneilns any persou rvho is an associate of any of the
pirt'tners.

(6) [n tl.ris section. irt relirtion to a [imited liability
partnership. "rnernber" is to be substituted for "directur".

1022, (l ) A person rvho is carrying out n valuation
or making a report rvith rcspect to consideration proposed
to be accepted or givcn by a company is entitled to reqr.rirc'

frorn the officers of the conrpilrly such intilrnration ancl

explanation as thc pc'rson believes necessary to enable-

(a) the vah"ration to be carried out or the report to bc
r-nade: and

(b) provide any note requirecl by section 371 or 37-5.

(2) A person u,ho knor.vingly or recklessly makes it
statemerlt to ivhich this subsection applies that is

nrisleading. false or deceptive in a material particular
commits an oft'euce and on conviclion is liable to a fine
not exceeding one nrillion shillings or to irnprisonment for
a term not exceeding tivo years. ttr to bttth.

(3) Subsectirur (2) applies to n statetnent-

(a) nrade (rvhether orally or itt u'riting) to iI person
carrying out a valuatiou rlr rnaking a reportl and

\'.rlucr cntrtlcrl
to 1irII

cltsc losttrc
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(b) conveying or purporting [o conve]' any
infbruration r)r explanation u'hiclr that pcrson rc-rlLlires, ()l'

is cntitled to require-. Lrndr'r subscction ( I ).

PART XLII _ NIISCELI,ANEOUS PROVISIONS

1023. ( I ) The Cabinet Secretary ntay ntake general
courpan ie s re gr-r I at ions presc ri bi n g rn atters -

(a) requirecl r)r pernritted by this Act [o be
prescribed by regulatior-ls. or

(b) necessirry ()r convenient to be prescribed by
regulatior-rs firr carrying out or gir,'ing eff'ect to
this Act.

(2) WithoLrt limiting subsection (l), the general
cor-npanies regLrlations nray clo all or any of the folkrrving:

(a) prescribe a body or boclies that are recogrtisecl
lbr the purposes of issuing slandards of
acct-rlrntirrg practice for the preparation of
financial docunrents and reports required under
or fbr the purposes of this Act;

(b) provide for nratters relating to-
(i) uraintaiuing the Re-sister and other recclrds

by the Registrar:

(ii) loclging docr"rnrcnts u'ith the Registrar:

(iii) thc registration of docunrents b), the
Registrar:

prescribe requirements rvith w'hich doclrments
loclged or to be lodged u'ith the Registrar are tcr

complyl

provide lbr the allocatir-rn of unique identifying
rrunrbers ttl existins cornlllrrtics:

prescribe the requirements 1br allocating Lntique
identif ying nr-rnrbers of conrp:rnies ( including
registered firreign conrpanies ).

authorise the Registr-ar to adopt new tirrrns of
unique identifying nurnbers lor conrpanies
(inclucling registered fbreign cornpanies) and to
make such changc-s to existing registerecl
identif,r,ing numbers as irppear to the Registrar to
he necessary:

I5tJ7

Pou cr ol
('.Lh rnct

SecrctarY k)
nt rke
rcgulatrons lirr
prrrposcs of
1lrrs.\rt

(c)

(d)

(c)

(f)
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(g)

(h)
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prescribe the circumstances in lvhich, and the
conditions subject to which, a company's unique
identifying nurnber are to be or can be changed:

prescribe Iorrns for the purposes of this Act and
the method of verifying any information
required by or in those fbrnrs,

(i) prescribe the manner in rvhich. the persons by
whour. and the directions or requirernents in
accordance rvith rvhich, the firrms prescribed for
the purposes of this Act, or any of them, are
required or permitted to be signed, prepared, or
cornpleted. and generally regulate the signing.
preparation and completion of those firnns. or
any of thenr;

(j) prescribe requirements for

(i) settding notices of meetings of nretnbers to
those entitled to attend those tneetings.

(ii) lodging copies of notices of. and
resolutions passed at. such meetings. and

(iii) generally regulating the conduct of,
prclcedure at. rneetings of mernbers:

(k) prescribe the persons by rvhom. and the
circurnstances and manner in lvhich. proxies
rnay be appointed and generally regulate the
appointment of proxies;

(l) impose requirenrents for or in relation to giving
to thc- Registrar infornration in addition to. or in
variation o1-, the information contained in a

prescribed form that is required to be lodged
with the form:

(nr) prescribe requirements for or in relation to the
tin-res rvithin rvhich docunrents required to be
lodged w,ith, or information required to be -given
to. the Registrar under this Act are to be so
lodged or is to be so given;

(n) prescribe off-ences for farling to comply rvith a

requirement of a specified regirlation, or for
contravening a prohibition imposed by a

specified regulation. and prescribe fines that can
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be imposed on pL-rsorls convicted of those
offences not exceeding five hundred thousand
shillings.

(3) The general companies regulatrons rn;.ry-

(a) if documents required by or under this Act to be
lodged in accorclance rvith this Act are required
to be verifiecl or celtifled and no manner of
verification or certification is prescribed by or
tunder this Act-require the documents or any clf
thenr to be verified or certified by a statenrent in
lvriting made by such persons as are prcscribed
hy the resulations: and

(b) if no express prol'ision is nrade in this Act fbr
verification or certification of docurnents-
require the docurnents to be verified or certified
by statement in writing by such persons as are
prescribed.

(-1) A general reculation r-nay' nrake provision in
relation to a specified niatter by applyine, adoptin-u or
incorporatin[. rvith or rvithout moclitication, the
provisions of contained in any docunrent as in force or
existing at the tirne n'hen the regulation takes effect. bLrt it
may not nrakc' provision iu relatiou to that matter b1'

applying. ittloptittg ()r incorporal.irr: iuly provisiort
containcd in a docunrent as in fbrce or existing 1l'on-r tiure
to time.

(-5) Exccpt as otherwise cxpressly proi'ided in this
Act, the general regulations rnay be of general or specially
lirnited application or rr-ray differ according to difl'erences
irt lirrrc. locality. place or circtnrrslarrce.

(-5 ) The geueral cornpanies requlatior-rs apply trr

fbreign cornpanies only insof ar as they expressll' so
pror, ide.

1024. ( I ) The provisiorts of the Cornpanies Act are
repealed on such date or sLrch dif fcrent dates as the
Cabinet Sccretary rnay appoint by notice published in the
Cu:.etlc.

l-5ttc)

Repc.rls anrl
te\()!.rtr()n\

(2) When bringing pror,'isions ol this Act into
operiltion by a notice rnacle uncler scction l(3) ol this Act.
tlie Cabinet Secretary shall ensure that all provisions of (.,p.ur6
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the Conrpauies Act that correspond t() thosc' pln,isious ;-rrr' sLtbleg

repealecl contenrporaneously by a notice published ullder
suhscction ( I ) ol' this section:

(3) Hon,c-r'er. if the pror,'isions of this Act that ure to
be hrur-rght inlo operation correslrclncl to prol isions of the
Conrpanies Act that are to be repcalccl by notice uncler
sr-rbsection ( l). thc CaLrinet Secretary nray instearl cor-nbine
the repeal of those provisions of the Companies Act in the
notice under scction lt3l ot'this Act bringine the relevant
pror isiorts ol'this Act irtto o1;cnrliott.

(-+) On the repeal of scctit-rn 3-ll oi the Conrpatties
Act. the follori,ing rule s are rer,oked:

(a) the Cornpanies (u'inding tUl Rules);

(b) the Cornpanies (Winding-up Fees) Rules:

(c) the Cornpanies (High CoLtrt; Rules.

(-5 ) On the rcpeal o1' section -+01(-l) ol the
Cornpanies Act. the Courpanics Regulations are revokecl.

1025. (I) If a provision ol- the rcpealed Act is (()ntr.trrt) or

re-enacted b),this Act (q,iih ttr rr,'ith.,ut ltoclificatiol). thc trtelrtrv

ettbct of thc provisir-rn continues sLrbject to this Act.

(2) If-
(a) any act, nlirtter or process required or permitted

to be done under. or lirr thc pulposc ol-. a

provision ol'thc repcaler[ Act bclbre this section
crrrnc irtto ollerirtirlrt:

(b) a pu'isiou of tl-tis Act correspouds 1o the
proi,'ision of the repealcd Actl and

(c) the act. r'natter ()r process was nrlt conrpleted. or
hacl not ceased to have effbct. before. this
section cr.rtne iIttrl rlpenrtitltt.

the act. rnattel' or process shall or (as the cirse
requires) uray be cornpleted, or coutinues to hal'e effbci. cal I
lunder the corresponding provision of this Act as if done
undcr or fil'the purpose of that prrx'isicxr.

(3) Subsection Q\ does not appl1, to subsicliary
legislation nrade under the repealed Act.

(-+) Any ref-erence (express or implied) in this Act.
or in any othcr cnactrnent or docurnent, to a provision of
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this Act is to be interpreted (so far as the context alluu,s)
:.rs inclurling. rvith respcct to lr tinrc. circrrrrtsllrtce ()r
pLlrpose in relation to u,hich the corresponding prol'ision
of thc repeale d Act had effect. a ref-erence to that
corresportdinc. prov isirlrt.

(5 ) Any ref'erence (express or intplied ) in an
enactmertt or document to il pror,ision of the repcalcd Act
is to be interpretecl (so far as the context allorvs), ivith
respect to a tirle, circunrst;lnce ()r purpose in relation to
u,hich the corresponding provision o[ this Act, as being or
as includrng a ref'erence to the corrr'sponding pror,isron rlf
this Act.

(6) tf-
(a) {rn), act. nratter or process reqr"rired or permitted

to be done under. or firr tlte purpose of. a

pror,ision of' the repealed Act liad bcc'n started
before the conlneucement of this section hut
had not been conrpleted bclirrc that
cor-nrrencementI and

(b) no pror,'ision o1' this Act corresponds to that
pror,'ision of the repealed Act,

the act. mrrtter or process shall or (as the case
recluires) may be completed under that pror, ision as if the
provision had not been repealed.

(1) This section has etfect subject to an), specilic
sar,ings or transitional prol'ision contained in the Sixtli
Schedule or ir-r savir-rss and transitional requlations made
runder section 1026.

(u) Rcl'crences in this section to this Act ancl to the
repealed Act include subsidiary legislation rnade uuder
those Acts.

(9) In this section. "subsidiary legislation" has the
same lleauing as in section 3 of the Interpretation :lnd
General Provisions Act.

(a) to aff'ect, in a mauner prejudicial to any person
(other than the State or an agency of the State).
the rights of that person existing befirre the date
ol- its publicalion: or

(b) to irnpose liabilities on any person (othcr than
the State or an authority of the State) in respect

l-591
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of anything done or omitted to be done betore
the date ol'its puhlication.

(rl) Without limiting subsection (l), the savings and
transitional regulations n-ray' prol'ide lbr a nratter to be
dealt with, rvholly or partl)'. in any ol the lbllorving \\/ays:

(a) by applying (with or rvithout modification) to
the rnatter provisions of a rvritteu larv of Kenya:

(b) by otherwise specifying rules firr dealing w'ith
thc ttxtttct':

(c) by specify'ing a particular conseqllence of the
matter. or of un oulconre of the uutter.

(-5 ) In this sc-ctir'lr. nratters of a savings or
transitional natLlre inclLrde. but arrc' not lirnitecl to. lnatters
related to any ol the lirllolving:

(a) hrxv a rrrattcr that arose or existecl undc-r the
repealed Act is to be dealt r"'ith unclcr this Actl

(b) the significance tbr the pulposes of this Act of a

matter that arosc or existed undet' thc rcpealecl
Act:

(c) holv a procL'ss started but not conrpleted uncler
tire repealed Act is to be dealt with:

(d) thc- prescrvation ol ct-u.rccssions or exr'nrptions
(horvever described ) that existecl under thc
repealecl Act:

(e ) any uther nrattc'rs that ar-c prcscribcd by
requlations rnade firr the pllrposes of this
subsection.

1026. Thc sarings anc[ [ransitional provisions in the
Sixtli Schedule have effect.

1027. ( I ) The Cabinet Secretary ura)' nrake
regulations. not inconsistent lvith the provisions in thc
Sixth Schedule. containing pnrvisit'ns o1' a savirtgs ()r

tlansitional niltul'L- relatirt{r to the transition fl-rlur the
application of the repealed Act to and in relation to
conrl-riuries (inclurling firrcign corlpanies) to thc
application of this Act.

Srrth
Se ltctlu lc
s.tt tilus lttltl
tt at)\ltt()r).rl

PI(t\ t\t()D\
Porr e.t [o nt.rkc
s.rt tngs .rttrl

lf.rn\ttlonal
rr-gUl.ltlon\
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(2) Any such provisioll may. if those regtrlatiolls so

provicle. have effect from the date o1-ttte' passing of this

Act rlr a later datc.

(3) To the extent to rvliich atly sttch prtll'isitln llas

etfect frottr it date that is earlier than the date of its

publication in the Gtt:ette, the provisiotr does not operate

so:-ls-

t5()3

i
I

I
I
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SCHEDULES

FIRST SCHEDULE,

CONNECTED PERSONS: REFERENCES TO AN
SHART'S OR DEBENTURES

l. this schedule has eftect tor the interpretation of
rcl-erences in sections l2-t and 125 to directors connected
u'ith or controlling a body corporate to an interest in
shares or debentures.

2. ( I ) A rcference to an interest in relevant
securitie's includes evcry kind of interest in the securities.

(2 ) Any restraints or restrictions to rvhich the
exercise of any right attached to the interest is or may be
sub.ject arL' to be clisregardecl.

(3) It is imnratcrial that the securities in rvhich a

person has ar.r interest are not ideutit'iable.

(-1) persorrs havinq a joint interest in relevant
secul'ities are each taken to have that interest.

3. ( t ) A persou has an interest in relevnnt
securities on entering into a contract to acquire them.

(2) A person is taken to have an interest in reler,'ant
securities if the person-

(a) has a right to call 1br delivery of the securitiesl
or

(b ) has a ri-qlit to acquire iur interest in the
securities or is under an obligation to take an
interest in thcm rvhether the right or obligation
is conditional or absolutc-.

(3) Rights or t)blisations to subscrrbe firr relevant
securities tirr the purposes of subpara_eraph (2) are rights
to acquire or obli-eations to take an interest iu the
securities.

(4) A person ceases to have an interest in relevant
securities bccause of this paragraph-

(a) on the securities being delir,ered to another
person in accordance with the person's order-
(i) in fulfilnrent of a contract firr their

acquisition by the personl 0r

(ss. r 21& r25)

INTEREST IN

I ntroduc t rotr

(ie ne'rir I

pr()\ l\rons

Whcn pe rson
l).r\ ilrtcre\t l11

\L-cLlflttc\ ()t

colllpr[\

I
I

I

{
t

{
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(ii) in satisfaction of a right of the person to
call for their delivery:

(b) or.l a tailure to deliver the securities in
accordance rvith the terms of such a contract or
on rvhich such a right falls to be satisfied; or

(c) on the lapse of the person's right to call for the
delivery of securities.

4. ( I )A person is taken to have an interr'st in
relevant securities if. not being the registered holder. the
person is entitled-

(a) to exercise any right conferred by the holding
of the shares: or

(b) to control the exercise of any such right.

(2) For this purpose. a person is taken to be entitled
to exercise or control the exercise of a right conferred by
the holding of shares if the person-

(a) has a right lrvhether subject to conditions or
not) the exercise of lvhich rvould make the
persons so entitled: or

(b) is under an obli-eation .whether or not so

subject. the fulfilment of rvhich would nrake
the person so entitled.

(3) A person does not have an interest in relevant
securities because of this paragraph only because the
person -

(a) has been appointed a proxy to exercise any of
the rights attached to the securities; or

(b) has been appointed by a body corporate to act
as its repl'esentative at any meeting of a

company or of any class of its members.

5. ( I )A person is taken to have an interest
relevernt securities if a body corporate has an interest
them and-

(a) the body corporate or its directors
accustomed to act in accordance lvith
person's directions or instructions: or

(b) the person is entitled to exercise or control the
exercise of more than one-half of the voting

Whr'n persorr
takcn to havc
lnt!-rest ill
reler nnt
securrtres rf
[ot rclllstercrl
hoklcr

I,

in Boclte s

. c()rp(xatc
tn

are
the

hf.
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po\\'er at general rlrcetings ()l the hocly
corporate.

(2 ) For the purposes of sLrbparagraph ( I ). if -
(a) a pers()n is entitled to c-xercise or control the

L'xercise of urore than one-half of the r,'oting
po\\'er at gencral rneetings of a body corporate,
and

(b) that bocll' corporirte is entitlecl tr) exercise or
control the exercise of any o1'the voting po\\,er
at general nrcetings o1'another body cclrporate,

if the votirig po\\/L-r' mentioned in paragraph (b) is
taken to be exercisnble by that lterson.

6. ( l)ll an interest in rele-r,ant securities is
conrprised in properq, helcl on trust. cach betreficiary of
the lrust is taken to have to have an interest in the
securities.

(2) If a person is entitled to receive. during the
person's lif'etime or the lit-etime of another person.
inconre l-ronr tnlst property comprisine relevant
securities. un interest in the securities in levc-rsirx ttr
renritinder or in t-ee is to be clisregarded.

(3) A person u'ho holds rclevant securities as a

bare trust tmstee or custodi:.ur trurstec in accordance ri,'ith
thc' Iau,' appl1,ing in Kenya does not have an interest itr
the securities fbr the pLlrposes of this Scheclule or
section | 24 or I 2-5.
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SECOND SCHEDULE (S.2I9)

MA'I"I'ERS ['OR DETERMINING UNFITNESS OF DIRECTORS
AND SECRETARIES

Part I -Mattcrs applicable in all cases

l. Any nrisl-eirsirnce rlr breach of any fiduciary' or
other dLrty by the dirr-ctot'()r'sccretilry ln relation to the
conlpany.

\ltsleasanec ot
btc.rth o1.ur\
l'rtltrc rar \ or
()thcr (lut\,

I

(
t
I

2. Any rnisapplication ol retcrltiolt by the director N1ts'tn1;hc'ttt.rt

or secretary ol'. or an)' concluct by thc' director or' ::,:'illX]'i:i
secretary gii'in-u rise to an obligatior-r trl account for. r1)o,1c\

l-r]()ne)' or othe r property t)1'the conrpiln),.

3. The extetrt <r1' the director's responsibilrty for licst.trstbtlttr

rhe company entcring into any trlnsaction iirbl" to bc set :li.i,',lJ'il]li,
aside turder a provision ol the lau, of insolv'ency relating rl'br 'trtrrtlrttrct:

debt avoidancc'.

1. The e xtent of the responsibility of the director
rlr secretirrv firr any ftrilure by the conrpiury to conrpll,
rvith an1, ol'the tbllou'ing provisions of this Act:

(a) sectiotl ()-l:

(b) section 9-l:

(c) section l3-5:

(d) section f-19:

(c ) section 628;

(f) scction 630:

(g) section 70-51

5. The extent ol' the responsibility' of the dircctttt. Rcsn,nsthtlttl

or sccretary tor any, l'ailure by 1he clirectors oI the' ]:il,:lll""
c(.)rnpany to complv lr,ith thc provisions ol Part XXV ((),,rr)l)\\,th

imposing duties i,,-1,r.pur. annr-ral frnatrcial statetnents ll];l'.i':'i"'"
and clircctt-rrs' re'prtrts altd ttt apl)ro\/e anCl Sigtr tltOse rcl.Irrrrg t()

stateme[rs and rcporrs ll:;'"1:.:11,,.,,,.,
clrIeclors-
[cl)()l t\

)
)
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Part 2-Matters to be considered when company has become insolvent

6. The extent of the responsibility of the directol Rcsp.rtstbrlrtl lirr

or secretary tor the causes of the .onipu,ry becorning l'illill::*''
inSOll.e.t. rnrolr encl

7. The extent of the responsibility of the directol Resp.nsrbrlrlr'to

or secretary for any failure by the .o,llpnny to supply any ::li:Hi$il
goods or services lvhich have been paid for (in rvhole or pntilt.r

in part).

8. The extent of the responsibility of the directcl. Resp,nsrbrlrtr

or secretary for the company enterin-s into any ;llf;:?il""
transltction or gil'ing any pref'erence. bein-e a transactioll tr.r\actror\

or pref-erence that is liable to be set aside under the
Insolvency Act. 20 l-5.

9. The extent of the responsibility of the directol Rcsp.rtstbr)rt;

or secretary for any failure by the clirectors of the ;:liXl:;::'j,i
company to conrply rvith a duty under the Insttlvency crcdrtor\'rnect,ns

Act, 201-5.to call a creditors' meeting in a creditors'
voluntary liquidation.

10. Any firilure by the director or secretary to Ilesuonstbtlrtv

cornply rvith any obligaiion by or under a provision of :li,'lJ;,:i::ij:1,,"
the larv relating insolvency prescribed by the regulations to cornpl) \\'rth

fbr rhe prrpor.i of this paiagrapli. i]i:l:ll::,t,,
rrtsrrlvcrtcl llu'
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THIRDSCHEDULE (S.4rJ9)

REQUIREMENTS TO BE COMPLIED WITH TO AYOID
CONTRAVENING PART XVII (HOW COMPANY'S ASSETS ARE

TO BT' DISTRIBUTE,D)

l5t)c)

I

l. ( l ) In this para-sraph. the "company's
anllual financial statenreut" means -

(a) the individual financial statenrent that s,as
circulated to ller-nbers in accordance
section 662: or

( b) if . in accordance rvith section 66-5. the
courpar-ly provided a sumnrary financial
staternent instead-the individual financial
staterncnt that tormcd thc basis o1' that
statement.

llfst RL'qurcrnent\
rI lu:t ltrtnrurl
1l nanc ral
\tate lI)e t)1

last u sctl

u,ith

(2)
statement.

(a)

If the company uses its last annual financial
it shlllensure thirt-
the stateurent has been properly prepared in
accordancc u'ith this Act. or has been so
prepared sr"rbject only to rnatters tliat are not
material for determining. by ref-erencc to the
iterns ref'erred to in section -188( I ), s'hether the
distribution u'ould contravene Part XVII:

unless the conrpany is exeurpt fronr audit and
the directors have taken advantage of that
exemption-the aLrditor has maclc- the auditor's
report on thc financial stater.nents. and. if that
leport u'as qualified

(i) the auditor has stated in ri,riting (eitlier at

the time of the auditor's report or'
subsequently) u,he-ther in the auclitrtr's
opinion the rlatters in respect o1' rvhich
the iiLrditor's rep(-rrt is qLralifred are
nratcrial lbr dete nnining urhelher a

distribution rvoultl contravene Part XV[[:
and

(ii) in the citse of a prir,lte conrpirny-a copy
o1- that statellent has been circulatcd to
members in accclrdance rvith sectron 662:
or

(b)

)
)
1

I

I
I
t
,,
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(rii) in the case of a public compilny-a copy
of that staternent has been laid before the
cornpany in general meeting.

(3 ) an auditor's statement is sufficient for the
purposes of a distribution if it relates to drstributions of a

dcscriptlon that includes the distribution in question.
even il' at the time o[ the statement it had not been
pnrposcd.

2. ( I ) If thc' conrpan)' uses initral financial
stirtenrents. it shall ensLrre that they rl,ill enablc'a
reasonable.jud-urnent to be nrade as to the arnounts of the
iterns re1'erred to in section 488( I ).

(2) 11'an initial financial staternent is prepared for
a proposed distribution by a pLrblic company. the
comparly slrall ensure that-

the statement has been properly prepared. or
has been so prepared sLrb.ject to nrirtters that are
rurt material lbr determining. by reference to
tire itenrs re1-errecl to in sectit-rn -18,S(1). u'liether
tirc distribLrtion lvould contrirvene Part XVll:

the colrlpauy's auciitor has nrade a report
slating rvhether, in the auditor's opinion. the
l'inancial statenrent has been properly
prepared. and if that report rvas qualifiecl-

the auditor has stated in u,riting (either at the
tinre of the ar-rditor's report or subsequently)
ivhethcr in the auditor's opinion the rnatters in
respect ol'which tl-re auditor's report 1s

qualified are rnateriaI tbl determining rvhether
a distribution rv'ould coutraveue Part XVII: and

(ii) in the casc of a plivate cornpirny-a copy
of that statenlcrlt has been circulated to
members in accordance *,ith section 662:
()r

(iii) in the case of a public compruly'-a copy
of that stiltelnent has been laid betbre the
company in -tc-neral nreeting:

(d) a copy of thc financral stirternent. antl copies of
the aud itor's report and any auditor's

Rctlu rrc-ments
rl rnrtral
1'r ttancral
statc nrcltts
ruse d

1

\
I
(

1

I

(a)

(b)

(i)
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staten'lent on the financial staternent. hal'e been
lodged \\,ith the Registrar lbr registrationl and

(e) any requirement of Part XXXI as to the
delivery of a certifiecl translation into English
ol'any of those documents has been complied
with.

(-1) In this paragraph, "properly prepared" meiurs
prepared in accordance with sections 631 and 638,
applying those reqLrirenrents rvith such nrodifications as

are necessary because the financial stiltenlents are
prepared otherlvlse than in respect of an accounting
reference period.

r60 r
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FOURTH SCHEDULE (S.818)

SPECIFIED PERSONS

I . The Cabinet Secretary.

2. The Court.

3. The Attorney General.

-+. The Director of Public Prosecutior-rs.

5. The Re-qistrar.

6 The Capital Markets Authority.

7 . An inspector appointed untler Part XXX.

8. A rnernber rif the National PoUcc Sen'ice.
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F'IFTH SCHEDULE

I 603

(s.818)

1 A ,,i,.,",1:11?,:':,**::::j:'":Te cou. ,o perrbr.,
its functions under this Act or the Insolvency Act, 201-5.

2. A disclosure for the purpose of enabiing or assisting the
Attorney General or the Director of Public Prosecutions to pertorrn their
respective functions under this Act.

3. A disclosure for the purpose of enablin-q the Registrar and
officers of the Companies Registry to perlirnn their functions under this
Act.

4. A disclosure fbr the purpose o1-enabling a statutory auditor to
perfcrrm the auditor's functions under this Act.

5. A disclosure fbr the purpose of enabling or assisting an
inspector appointed under Part XXX to perform the inspector's functions
under that Part.

6. A relevant disclosure rnade tbr the purpose of section 817.

7 . A disclosure fbr the purpose of enablins or assisting the
Attorney General or the Director of Public Prosecntions to perforn-r their
respective functions under this Act.

8. A disclosure for the purpose of enablin-q the Takeovers Panel to
perforrn its functions under this Act.

9. A disclosure for the purpose of enabling or assistins the Capital
Markets Authority, or an officer or servant appointed under the Capital
Markets Act. to perfonn their respective functions under that Act.

10. A disclosr-rre for the purpose of enabline or assistin-sl the
Olflcial Receiver. an authorised insolvency practitit)r)er' or a bankruptcy
trustee to perflorrn their respective functions under the Insolvency Act.
20 I -5.

I l. A disclosure made to the Court tor the purpose any legal
proceedings conternplated by this Act.
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SIXTH SCHEDULE (S. 1026)

TRANSITIONAL AND SAVING PROVISIONS

Part l-Prelirninary

l . In thiS SCheclrrle_ Irtuprctntron

"the repcaled Act" rnearls Cap. -186:

"repeal" means a repeal under Iscction 1026. and
repealed is to be construed accordingll'.

Part 2-'IRANSITI0NAL AND SAVING
ARRANGI'MI'NTS FOR PART II

(INCORPORATION OF COMPANIES AND
REI,ATED MATTERS)

2. [n thc'casc ttf a compittry frtfined but no1 ('tttrtP'ttrtes

registerecl betbre thc'rcpeal of secrions 4 to 19 of thc l:li]::1.1il,Ill..
repealed Act, those pnrvisions continue to apply to aud in rcpc.tl.t

reiation to thc rcgistiation of that conrpany. ;1il:'l:r'":li.ll

3. ( I ) 'I'l-ris Act tloes lot aff ect t5e cor-rtirued ll'I"""''"u

application of Table A in the First Scliedule to the the :illil:i'i,.l;li.
repealed Ac1 in srl fur as it applied to an existing I) arrd l, trr

.,i,.,'rpu,.,y irnrriecliately betbre the iepeal of section I I ol c\r\tr,s

tlrat Act. 
'r '''' '-r--"' !()lrrptrtlc\

(2 ) This Act does not atfbct the continucd
application o1'Table ts. C. D or E in the First Schedule to
the the repcaled Act in so far as it applied to atr e.risting
conrpany irnmediately bc-fbre tl-re lepeal o{'section l-l of
that Act.

-1. Section 13 of the the repealed Act. as in fbrce
irnrnediately betirre its repeal. continues to apply irt
relation to a special resolutior-r passed hetbre that repeal.

-5. Despite the repeal of section lt'i of the the
repealed Act. that section continues 1o apply to iln
existing unlilnited conrpany that hacl souglrt to be re-
registered under that section as a limitcd cornpany, but
the re-registration had not been completed befirre the
repeal of thtt scction.

,\ltcralron ol
! ollP.In\ \
ob-1ccts bc lorc
repcirl of scclron
l-l ol the
rcpcalctl r\cI
llc regrstratrotr
of rrr:lrrnrtcd
!ollll)Jn\ d\

Irmrlcti

6. A nanre resen,ed under section l9 of the PCA Nat.erescrt'ctl

belbre the repeal of that section continues to have elfect :lili::il:;l:,I'
in accordance rv'it.h that section as if 'that repeal had not .\ct

takc-n effect.

t

1
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I . ( l) If an existing conrpar)y has changc-cl its
name bcfore the rcpeal of section 20 of the the repealed
Act. that section continues to apply to the company lvith
respect to the chanse as il' that repcal had not taken
cfl-ect.

(2) Despitc the repcal o1- section 20 of the the
repealecl Act. that section continues to apply in relation
to a clirection given by the Rcgistrar to an existing
conrpany be.lbrc. but not cornplied with. befbre that
repeal.

8. ( I ) 11'a company holds a licence under section
ll ol the the rcpealed Act immediately before the repeal
of'that sectiou. the licence cor-rtinues in force under and
ir-r accordance *'ith lhat section as il'that repeal had not
taken effect.

(2 ) For the purposes of subpara-9raph ( I ). section 2 l

o1- the the- repealed Act has ettect in relation to the
licence as if "Cahinet Secretary" \\'ere sLrbstitirted fbr
"Minister".

(3) Section 2l ol'the the repealed Act. as in force
in-rnrediatcly belbrc its rcpeal. continues to have ettbct in
relation to an application lbr a licence nurde under that
section rlade. but not processed, befbre that repeal.

9. Any' bill of exchange. pron-rissory note, deed or
otlrer documenl that u,as entered into or nrade by an
existing company hefore the repeal of the provision of
the the repealerl Act under r,l'hich the bill. note, cleed or
other doculnent vvas required or pennitted to be enlered
into or nracle and thal hacl not ceased to have elfect
hefore that clate continues to have effect undc-r this Act if
and to the extc-nt that the company could enter into or
nrake such a bill. note. dccd or docuurent under this Act
after that cornurencenrent.

10. Any notice or other document that u'as given to
or lodged lvith thc Registrar before the repeal o1' the
provision o1- the the rcpealed Act under rvhich it u'as
giien or lodged ancl that had not taken elfbct or been
disposed ol befbre that repeal continLres to hal'e effect as

if that provision hacl bccn not beeu repcal il'ancl to thc
e\tent that that notice or olhc'r clocunrent could be given
or lodged under tliis Act afier that re[)r-al.

160-s

C'hangc o1 n.rrne
()1 !-\l\ting
contpan\ ntlrlc
bctot'c the rcpc-.rl

ol scclrott l0 ol'
thc repe.rlcrl Ae t

lbu cr to
tlrsPen:c \,rtlr
"ltrtttte-tl" tn

rr.lne ol
t h.rrrtahlc ancl

othet contpltlrc-r

Docrrrrrc-nt

ct)tcrL-d il)to ()r

nrarlc- h\ r-rtstrng
cornp.lrt bclorr'
lcpc.rl ol
l ('lc-\'allt

pr ovl\r()D (late lo
a()nllllLlc t() lra\e
el lect dL'\pltc
re pca I

Notlcc or othcr
docLrlrelll !l\'an
trr or lotlsctl tvrtlr
llegrstr.rr hclirre
relct rrt
collltlcenle lt t

rlat e
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11. If an existinr company had an official seal
inrmediately before the repeal of section 37 of the DDC.
the seal continues to have eff'ect as if it had been created
by the colnperny under section 12 of this Act.

PART 3_TRANSITIONAL AND SAVING
ARRANGEMENTS FOR PART III (SHARE

CAPITAL AND DEBENTURES)

12. Part III of the the repealed Act continues to
apply to a prospectus. or statemerlt in lieu of prospectus,
issued by or on behalf of a company or an intended
company, and to an itllotment of shares under that Part.
betore the repeal of that Part as if that Part had not been
repealecl.

I 3 . ( I ) Resolutions of iur ex isting conrpany
(including special resolutions) passed befbre the repeal of
a provision of the the repealed Act passed before the
repeal of the provision and not yet implernented may be
implemented to the extent that they could be

implemented under corresponding provisions of this Act.

(2) Motions for the passine of such resolutions
moved befbre the lepeal of such u provision may
nel'ertheless be passed as if the repeal had not had effect
if the motions could be passed under corresponding
provisions of this Act.

14. Shares. debentures and debenture stock issued
by an existing company before the repeal of the provision
of the the repealed Act under r,vhich they were issued
continue to have etfect subject to this Act.

15. If an existing company limited by shares, or a
company limited by guarantee and having a share capital,
has made an allotment of its shares but has not cornplied
with section 54 of the the repealed Act before its repeal,
that section continues to apply to the company as if that
repeal had not taken eft-ect.

16. ( 1) If an existrng company has a share
prernium accounf immediately before the repeal of
section 58 of the the repealed Act. that account is taken
to be the cornpany's share prernium account tor the
purpose of section [388] of this Act.

(2) If an existing colnpany has a capital
redemption reserve imrnediately befbre the repeal of

Offtcral scal ot
e \l\tt llg
comp.ul)

Issue of
pr()spcctu\es etc

hefore rcpcal of
['art [l[ of thc
leperlcd Act.

Resolutrons of
cxr\trng
cornpan_\. ct!

Sharc-s.

debcnturcs and

dcbcnture stocL
rssuccl b1'

e\l\trng
conrpan)

Sectron 5-1 of the
repea['tl Act to
conl utue [()

appl) to eustrng
comll:rnY that
has allotted
shares beforc'
repeal of sectron

Iir r strng
companl's share

prenlrum
account and
Lapltal
re dernptron
re \crvc
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section 60 of thc the repealed Act, that account is taken
to be thc conrpany's capital redernptiort reserve fbr the
purpose of section [492] o1'this Act.

ll . Any redeemable pref'erence shares issued by an

existing company but not redeemed before the repeal of
section 60 of the the repealed Act may be redeemed in
accordance rvith this Act.

18. If an existins company having a share capital
has, betore the repeal of section 64 of the the repealecl
Act-

(a) consolidated and divided its share capital into
shares of larger amount than its existing shares,
or

(b) converted any shares into stock; or

(c) reconverted stock into shares: or

(d) sLrbdivided its share or any of them; ur

(e) redeemed any redeernable pref-erence shares, or

(fl cancelled any shares. otherrvise thart in
connection lvith a reduction of share capital
under section 68 of that Act.

but has not cornplied ivith that section before that
repeal, that section continues to apply to the company as

if that repeal had not taken eff'ect.

19. If an existing company has. before the repeal of
sectiorr 68 of the the repealed Act, passed a special
resolution in accordance r.vith that section to reduce its
share capital br"rt the reduction has not been fully
implemented betbre that repeal has taken etfbct, that
section and sections 69 to 73 of that Act continue to
apply to that reduction of share capital as if their lepeal
had not taken effl'ct,

20. Section 82 of the the repealed Act, as in lbrce
imn-rediately before its repeal. continues to apply-

(a)

(b)
debenture

to the issue of shares. debentures and debenture
stock allotted but not issued. before that repeal
has taken ef'fbct: and

to the trzrnsf'cr of shares. debentures and
stock allolted that has not been firlly effected.

1607
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21. Share warriurts issued by' an existing company
under section 8-5 of the the repealed Act and har,'ing
eff-ect before the repeal of that section continue to have
ettcct al-ter that repeal el'en though the company could
not issue sharc rvarrants after that repeal and section 87
of that Act continues to have eff'ect in respect of those
share lvnrrants as if that repeal had not taken eff-ect.

22. If an existing conlpany was. immediately
befbre the repeal of section 88, keeping a register of
debenture holders in accordance lvith section. that
register is taken to be the register of debentures hoiders
required to be rriaintained by the conrpany under Isection
-5371 of this Act.

23. ( I ) Sections 89 of the the repealed Act. its in
firrce immediatcly before it repeal. continues to apply in
relation to a request received by an the company under
that section as that repeal.

(2) Section 89(6) of the the repealed Act. as in
lorce imnrediately betore its repeal. continues to apply in
relation to a ckrsure of a register of debenture holders if
the register was closed in accordance r,vith that
subsection before that repeal took e f-fect.

24. Section 90 of the the repealed Act. as in force
imruediately before its repeal. continues to apply to a

trust deed for securir-rg ern issue of debentures issued, or
in any contract rvith thc holders of debenturcs sccured hy
a trust deed entered into. befirre that repeal took efl-ect.

25. If an existing cornpany has, befirre the repeal of
section L)7 of the the rcpealed Act. redeenred any
debentures prer iously issuecl by the company and taken
steps to reissue thosc debeutu[es, that sc-ction continues
1o apply to those debentures as il' that rcpeal had not
taken efl'ect.

26. If an existing cornpany that reissued debentures
redeemed betbre I January 1934 re issued those
debentures befirre the repeal of section 94 of the the
repealed Act. that section continues to apply to those
debentures as if that repeal had trot taken eftect.

I

t
l)to\ t\l()n\ a\ to I
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PART 4_TRANSITIONAL AND SAVING
ARRANGEMENTS FOR PART IV
(REGISTRATION OF CHARGES)

27. Despite the repeal of sections 96 and 97 of the
the repealed Act. those sections continue to apply to an
existing company that has created a charge but has not
delivered it to the Registrar for registration before the
repeal ofthose sections took effect.

28. Despite the repeal of section 98 of the the
repealed Act. if an existing company has acquired
property subject to a charge but has not complied with
that section before its repeal, that section continues to
apply to the company as if that repeal had not taken
effect.

29. Despite the repeal of section 101 of the the
repealed Act, that section continues to apply to a charge
in respect of which the Registrar has received evidence
of satisfaction of the charge, but has not registered a
memorandum of satisfaction in respect of the charge,
before the repeal of that section.

30. If the whole or part of the property or
undertaking of an existing company has been released
from a charge. or has ceased to form part of the
company's property or undertaking. but a memorandum
of satisfaction has not been registered in respect of that
release before the repeal of section 101 of the the
repealed Act, that section continues to apply to the
release as ifthat repeal had not taken effect.

31 . Despite the repeal of section 102 of the the
repealed Act, that section continues to apply to an
application for an extension of time made under that
section before, but not finally disposed of, before that
repeal took effect.

32. An existing company's register of charges, and
the instruments comprising it, as in existence
irnmediately before the repeal of sections 104 and 105 of
the the repealed Act continue to have effect under the
corresponding provisions of this Act.

33. Section 106 of the the repealed Act, as in force
immediately before its repeal, continues to apply in

Charges created
by exrstrng
company before
repeal of
sections 96 and
97 of the
repealed Act.

Property
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company that 1s

subject to a
charge
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satrsfactron and
release of
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Regrstration of
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satisfaction in
respect of
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sectron l0l of
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charges

Errstrng
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charges, etc
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relation to a request received by an existing company
under that section before that repeal took effect

PART s_TRANSITIONAL AND SAVING
ARRANGEMENTS FOR PART V (MANAGEMENT

AND ADMINISTRATION)

34. The registered office of an existing company
continues to be its registered office after the repeal of
section 107 of the the repealed Act, but subject to the
relevant provisions of this Act.

35. (l) An existing company that was complying
to comply with section 109 of the the repealed Act
immediately before its repeal is taken to comply with
[section 67] of this Act.

(2) Despite the repeal of section 109 of the the
repealed Act, that section continues to apply to an
existing company that was not complying with that
section immediately before that repeal.

36. An existing company's register of members, as

in existence immediately before the repeal of section 112
of the the repealed Act, continues to have effect under
[section 93] of this Act.

37. An existing company's index of members, as

in existence immediately before the repeal of section 112
of the the repealed Act, continues to have effect under
[section 95] of this Act.

38. If an application under section 118 of the the
repealed Act was pending before the Court immediately
before the repeal of that section, the Court may continue
to determine the application as if that repeal had not
taken effect.

39. (1) If an existing company was keeping a

branch register in accordance with section l2l of the the
repealed Act and regulations in force under section 122
of that Act immediately before their repeal, the company
may continue to keep the register in which case those
sections and sections 123 and 124 of that Act, and those
regulations, continue to apply to and in respect of the
company and those registers as if they had not been
repealed or revoked.
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company.
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(2) Any direction in force under section 124 of the
the repealed Act continues to have effect for the purpose
of the continued application of that section by paragraph
(1) and for that purpose a reference to the Cabinet
Minister is substituted for the reference to the Minister.

40. (1) If an existing company that was required
to comply with section 125 (and section 129 if
applicable) of the the repealed Act has not, before the
repeal of those sections, complied with those sections
within the period prescribed by section 127 of that Act,
those sections (so far as applicable) continue to apply the
company as if they had not been repealed.

(2) If an existing company that was required to
comply with section 126 of the the repealed Act has not,
before the repeal of that section, complied with it within
the period prescribed by section 127 of that Act, that
section continues to apply the company as if that repeal
had not taken effect.

41. (1) If an existing company that was required
by section 130, 131 or 132 of the the repealed Act to
convene and hold a general meeting has not convened
and held that meeting before the repeal of the relevant
section, that section continues to have effect in respect of
the company and the meeting as if that repeal had not
taken effect.

(2) Sections 134 to 146 of the the repealed Act
continue to have effect in respect of a company and a

general meeting to which paragraph (1) applies as if the
repeal of those sections had not taken effect.

(3) If an existing company that was required by
section 130, 131 or 132 of the the repealed Act to
convene and hold a general meeting has convened and
held that meeting before the repeal of the relevant section
but has not complied with section 143 of that Act, that
section continues to have effect in respect of the
company as if that repeal had not taken effect.

42. If the financial year of an existing company
began before, but has ended after, the repeal of sections
147 to 163 of the the repealed Act (or of such of those
sections as are applicable), those sections continue to
apply to the company with respect to its accounts for that

Annual returns
of exrsting
companies.

General
meetrngs of
existrng
companies.

Accounts and
audit of existing
comPany.
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year, and to the audit of those accounts, as if that repeal
had not taken effect.

43. Without limiting paragraph 42, sections 159 to
163 of the the repealed Act, as in force immediately
before their repeal, continue to apply to and in respect of
an auditor appointed under section 159 of that Act to
audit the accounts of an existing company whose
financial year began before but has ended after that
repeal took effect.

44. The Registrar may complete an investigation
begun but not completed under section 164 of the the
repealed Act before its repeal, in which case that section
continues to have effect despite its repeal.

45. (1) If the Court has appointed one or more
competent inspectors to investigate the affairs of an
existing company under section 165 or 166 of the the
repealed Act but the investigation has not been
completed before the repeal of that section. the
investigation is to be continued under that section as if
that repeal had not taken effect.

(2) Despite the repeal of sections 167 to ll2 of the
the repealed Act, those sections continue to apply to an
investigation continued under paragraph (1) as if their
repel had not taken effect.

(3) If, before the repeal of section 170 of the the
repealed Act, as in force immediately before its repeal, a
report had been made under that section, the following
provisions apply:

(a) the Attorney General may, despite the repeal,
exercise any power under that section to institute a
prosecution, present a winding up petition or bring
proceedings that he or she could have instituted,
presented or brought ifthat repeal had not taken effect;

(b) if any such prosecution, petition or proceedings
has or have been instituted, presented or brought before
that repeal took effect, the prosecution, petition or
proceedings may be heard and determined as if that
repeal had not taken effect.

46. (1) If the Registrar has appointed one or more
competent inspectors to investigate on the membership of
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an existing company under section 173 of the the
repealed Act and the investigation has not been
completed before its repeal, the investigation is to
continue under that section as if that repeal had not taken
effect.

(2) Despite the repeal of section 175 of the the
repealed Act, that section continues to apply to an
investigation under paragraph ( 1) as if that repeal had not
taken effect.

47. (1) If the Registrar has imposed a requirement
on persons under section 114 of the the repealed Act but
the requirement has not been complied with before that
repeal. that section continues to apply in respect of that
requirement as if that repeal had not taken effect.

(2) Despite the repeal of section 175 of the the
repealed Act, that section continues to apply to the
persons refemed to in paragraph (1) as if that repeal had
not taken effect.

48. (1) If a person appointed as a director of an
existing company is holding office immediately before
the repeal of the provision of the the repealed Act under
which the person was appointed, the person continues to
hold that office under that provision as if that repeal had
not taken effect, but any reappointment of the person as a
director after the appointment has come to an end is to be
subject to the relevant provisions of this Act.

(2) If a person appointed as a secretary of an
existing company is holding office immediately before
the repeal of the provision of the the repealed Act under
which the person was appointed, the person continues to
hold that office under that provision as if that repeal had
not taken effect.

49. If, on the commencement of section 129 of this
Act-

(a) a company has at least one director; but

(b) that director is not a natural person and none of
the company's other directors (if any) are
natural persons,

the requirement imposed by that section does not
take effect until six months after that commencement.
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50. (1) Section 145 of the the repealed Act, as in
force immediately before its repeal, continues to apply to
meetings of an existing company or of the directors of
such a company held before that repeal took effect.

(2) Despite subparagraph (1), a company is not
required to keep the minutes that have been entered in a
book in accordance with section 145(1) of the the
repealed Act if they have been kept for at least ten years
from the date of the meeting.

51. A person holding office as secretary of an
existing company before the repeal of section 178 of the
the repealed Act continues to hold that office subject to
the provisions of [Part XI] of this Act.

52. Section 181 of the the repealed Act, as in force
immediately before its repeal, continues to apply in
relation to acts done before that repeal took effect.

53. Section 185 of the the repealed Act, as in force
immediately before its repeal, continues to apply if the
representations were received by the company before that
repeal took effect.

54. (1) An order of a court made under section
195 of the the repealed Act in respect of a person and in
force immediately before the repeal of that section
continues in force under that section as it had not been
repealed.

(2) Despite the repeal of section 195 of the the
repealed Act, a court may hear and determine an
application made under that section, but not determined,
before its repeal.

55. Despite the repeal of section 196 of the the
repealed Act, if an existing company was, immediately
before that repeal, keeping a register of directors'
shareholdings, that section continues to apply to the
company and its directors as if that repeal had not taken
effect.

56. Section I97 of the the repealed Act continues
to apply to the accounts of an existing company in
respect of a financial year of the company that began, but
had not ended, before the repeal of that section.
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57. (1) An existing company's register of
directors and secretaries, as in existence immediately
before the repeal of section 201 of the the repealed Act,
continues -

(a) to have effect under section 135 of this Act in
so far the register relates to the company's
directors: and

(b) to have effect under section 249 of this Act in
so far as the register relates to the company's
secretaries.

(2) An existing company need not comply with a
provision of this Act requiring the company's register of
directors to contain particulars additional to those
required by the the repealed Act until-

(a) the date to which the company makes up its
first annual return made up to a date on or after
the repeal of section 201 of the the repealed
Act: or

(b) if the company fails to do so, the last date to
which the company should have made up that
return.

(3) An existing company need not comply with a
provision of this Act requiring the company's register of
secretaries to contain particulars additional to those
required by the the repealed Act until -

(a) the date to which the company makes up its
first annual return made up to a date on or after
the repeal of section 2Ol of the the repealed
Act; or

(b) if the company fails to do so, the last date to
which the company should have made up that
return.

58. If an existing company had directors or
managers or a managing director with unlimited liability
immediately before the repeal of section 203 of the the
repealed Act, those directors or managers continue, or
that managing director continues. to hold office as such
with that liability as if that repeal had not taken effect. in
which case that section continues to apply accordingly.
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59. If a compromise or arrangement has, before the
repeal of section 201 of the the repealed Act, been
proposed between an existing company and its creditors
or any class of them, or between the company and its
members or any class of them. but has not been
sanctioned by the Court or otherrvise determined, before
that repeal, that section and sections 208 and 209 of that
Act continue to apply to compromise or arrangement as

if those sections had not been repealed.

60. (1) If a scherne or contract involving the
transfer of shares or any class of shares in an existing
company to another company has, before the repeal of
subsection (1) of section 210(1) of the the repealed Act,
been approved by the holders of not less than nine-tenths
in value of the shares to which the transfer relates, that
other company may, if has not already done so. give
notice in accordance with that section to any dissenting
shareholder that it desires to acquire that shareholder's
shares. In which case that subsection continues to apply
to and in respect of the scheme or contract as if that
repeal had not taken effect.

(2) If, in accordance with any such scheme or
contract, shares in an existing company are transferred to
another company or its nominee, and those shares
together with any other shares in the existing company
held by, or by a nominee for, the other company or its
subsidiary at the date of the transfer comprise or include
nine-tenths in r,'alue of the shares in the existing company
or of any class of those shares, and the other company
has not, before the repeal of subsection (2) of section 210
of the the repealed Act, given notice as required by
paragraph (a) of that subsection to the holder or holders
of the remaining shares in the existing company, or of the
remaining shares of that class. who have not assented to
the scheme or contract. that subsection continues to apply
to the other company and to that holder or those holders
as it had not been repealed.

61. If any member of an existing company has,
before the repeal of section 211 of the the repealed Act,
complained that the affairs of the company are being
conducted in a manner oppressive to sorne part of the
members (including the mernber) or, in a case falling
within section 170(2) of that Act. but the complaint has
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not been disposed of before that repeal, the first-
mentioned section continues to apply to and in respect of
the complaint as if that repeal had not had effect.

PART 6_TRANSITIONAL AND SAVING
ARRANGEMENTS FOR PART VI (DISSOLUTION

oF COMPANTES)

62. If, immediately before the repeal of section 338
of the the repealed Actthe repealed Act, an application to
the Court was pending under that section to declare the
dissolution of a company void, the Court may continue to
hear and determine the application as if that repeal had
not taken effect.

63. (l) If. irnmediately before the repeal of
section 339 of the the repealed Act, the Registrar had
sent a letter to an existing company in accordance with
subsection (l) of that section but had not, before that
repeal took effect , struck the company off the Register in
accordance with subsection (5) of that section, that
section continues to have effect ln relation to the
conrpany and its members and creditors, and If a

liquidator has been appointed in respect of it. that
liquidator. as if that repeal had not taken effect.

(2) If, immediately before the repeal of section 339
of the the repealed Act, an application to the Court under
subsection (6) had been made but had not been heard and
determined, that subsection continues to apply to and in
respect of the application as that repeal had not taken
effect.

64. If, immediately before the repeal of section 341
of the the repealed Act, property has vested in the
Government under that section but the property had not
been disclaimed as provided by that section, that section
continues to have effect in respect of the property as if
that repeal had not taken effect.

PART 7_TRANSITIONAL AND SAVING
ARRANGEMENTS FOR PART X (COMPANIES

INCORPORATED OUTSIDE KENYA)

65. A company that, immediately before the repeal
of section 361 of the the repealed Act, was the holder of
a certificate of registration as a foreign company
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continues to be registered as a foreign company under
Part XXXVII of this Act.

66. If, before the repeal of section 368 of the the
repealed Act, an alteration has been made-

(a) in the charter, statutes or memorandum and
articles of a foreign company registered under
section 367 of the the repealed Act or in any of
those documents;

(b) in the directors or secretary of such a foreign
company or the particulars contained in the list
of the directors and secretary;

(c) in the names or postal addresses of the persons
authorized to accept service on behalf of such a

foreign company; or

(d) in the address of the registered or principal
office of such a foreign company,

and the company has not complied with a

requirement of that section before its repeal, that section
continues to apply to the company as if that repeal had
not taken effect.

61 . [f, immediately before the repeal of section 369
of the the repealed Act, an existing foreign company has
created a charge on property in Kenya, or has acquired
property in Kenya that is subject to a charge. that was
created, and to charges on property in Kenya that was
acquired, before the repeal of that section. that section
continues to apply to the charge or property as if that
repeal had not taken eft'ect.

68. If the financial year of an existing registered
foreign company began but had not ended before the
repeal of section 370 of the the repealed Act, that section
continues to apply to and in respect of the accounts of the
company for that year as if that repeal had not taken
effect.

69. If an existing registered foreign company has
ceased to have a place of business in Kenya, but has not
complied with, before the repeal of section 371 of the the
repealed Act, that section continues to apply to the
company as if that repeal had not taken effect.
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PART 8_TRANSITIONAL AND SAVIhi(;
ARRANGENIENTS FOR PART XTU (GF]NIiI{,\L}

70. A person holding oflice as l)cput_v Regisrrar of'
Conrpauies or Assistaut llegistrar of Cor-ni-rairies.
irnnrediately befbrc the repeal of sectirrn ,182 ol tire the
reirealed Act. cotttinues to htrltl or act in thrt olficr'irs i1'

the person \\erc appointed uucler- se-ction 134-5(31 oi this
Ac1.

1|. ( I) If an application nrade unrl*r' section 39-5

o1'the the repealed Act has not been hearcl or cL-'iermirrct!
before the repeal o1'that section. tlic C,iLlii nrii\r
ncvertheless hear and determine thc lpplicalion ar il'that
repeal had not taken r-ffect.

(2) If an ot'dc-r made undet secticit-t -lr)i 1.1r'il:c titc
repealed Act has not been irnpleurenicd beiirrc tlie lcnr:irl
of that section. it continLres to have ef'fbct u,r1il i( h;i\
been fully' inrplemented.

72. If, before the repeal of sc-ction --18(r ol tire thc
repealed Act. a conrpany to ri,hich that section applied
lr'as, imrnediately before that repeal. under an obligation
to cornply lvith a requirement of that sectitx. that scction
continues to apply to that compirn)/ ivith rcspect ttr its
compliance llith that requirernent as if that repeal had noi
taken effect.

l3 (l) If an application made uirder section 396
of the the repealed Act has not been hcard or dc'terminecl.
befirre the repeal of that sectiort. tlie Coult rlay
nei,'ertheless heard and determine the application as if
that repeal had not taken effect.

(2) If an order made under section 396 of the the
repealed Act has not been implementecl be1'rrre thc repeal
of that section. it continues to have effect untii it has
been fully implen.rented.

74. Despite the repeal of section 401 of the the
repealed Act, that section continues to apply to a legal
proceeding brought by a limited company. krut not
deterrnined. befbre that repeal.

15. Despite the repeal of section 102 of the the
rc-pealed Act, that section continues to appll' to and in
respect of any negligence, default, breach of duty or
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breach of trust committed or alleged to have been
committed by an officer of an existing company or by a
person employed as an auditor of such a company before
that repeal unless a court has already exercised its power
under that section in respect of that negligence, default.
breach of duty or breach of trust.
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MEMORANDUM OF OBJECTS AND REASONS

The objects of the proposed Act are to facilitate commerce, industry and
other socio-economic activities by enabling one or more natural persons
to incorporate as legal entities with perpetual succession, with or without
limited liability, and to provide for the regulation of those entities in the
public interest, and in particular in the interests of their members and
creditors. The aim is to develop a modern companies law to support a
competitive economy in a coherent and comprehensive form. The Bill
seeks to consolidate the law relating to the incorporation, registration,
operation and management of companies and the registration, operation
and management of foreign companies that carry on business in Kenya.

The Bill has taken into consideration the current trends on globalisation
and regional integration with particular reference to the East Africa
Community and reflects the present day circumstances of carrying on
business including modern patterns of regulation and ownership.

PART I (clauses 1-4) deals with preliminary matters. In addition to
providing for the commencement of the Bill's provisions, the Part
specifies the objects of the proposed Act (see above) and defines various
terms used in it, including "subsidiary", "holding company",
"undertaking", "parent undertaking", "subsidiary undertaking", and
"dormant company".

PART II (clauses 5-19) outlines the types of companies that can be
formed and deals with their formation and registration. Companies can
either be limited by shares or by guarantee or have unlimited liability.
Companies limited by shares can either be public companies (which are
generally large corporations) or private companies (which are generally
small proprietary companies).

The Part also provides for the formation of companies. A company
limited by shares is required to have a memorandum of association and
articles of association, which together form the company's constitution.
Such a company is also required to have a statement of capital and initial
shareholdings. A company limited by guarantee is required to register a
statement of guarantee. A company may also be registered as an
unlimited company, in which case the liability of its members on
liquidation of the company is unlimited.

On registration of the required documents, the Registrar of Companies is
required to issue the company with certificate of incorporation.
Companies registered under earlier companies legislation will continue
under the Bill when it is enacted. When registered, a company will have
perpetual succession irrespective of its membership.
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PART III (ci.rLirci 20--i2) rnarl<cs turther provision for a cornpany's
constitution (i.c" i'L:. rnenrolandurn ancl articles of association). Among
other thin::s. th(' i-ilili 1:r'ovicles u proceclure to enable a comiran) to anrend
iis :rrticlt-.r. 'l'ir.' ',., r ,-i:r.) lirtr tite- Clrbrnet Secrc-tary power to prescribe
rltrrticj 1;1,.;,-lqt1 ,ii .]\ ( riri.rr-irl . l-iits ts cicsi-gued ttl tlake the registraticln clf
rrittipltities circlrll,:, ;rtr.! c;.trir:t'.

Other prrlvisior-rs spc-city requirelrents c()ncerning the oh-jects of a

cornpany and the eff'ects of the constilr-ltion of a conrpany. It rvill norv be
possible for a prir,ate corxpiur)' to consist of l single natural person. (See

be low')

PARTI\ 1cluLrse.".i--tl) dcrils r,,'rth ihe ea1;acitv of a corlpany tt'r do
cerlain acts. In pil,'ti'.'lriiir. it coni-ers po\\/er ()n a cornparny's directors to
bind the c()mpany. [t also conlers r)fl il coillpany to enter into contracts
and makcs pror,isit,ii firr lirr'L'xL-ciitior) oi'coritracts attd other clocut-nents

by ir con-rparty.

Provision is aiso rrr;-rde ti)i a col'npalry to have a common seiLl (but a

compau)'is nor obligeci ro irin'e onc) and provides fitr its ttse for the
ailthc,riiclltil;1i r.-,i L"iiur'nlf llt:i e\r'c[rtcr1 by a cornpltn]'. A 1'ttrther provision
n'ill enlrr-rlc;1 !.'rjr1r:li:ii.''.. iuir.e an officizil seal tbr use tlirtside Keuyrl.

Other p;i<lr,isiorrs.ri iirl !)lrri lciate to plr-incotporatiolr contructs. decds
irnri liirirglitll,its,,'iti.r'ed ilrio i-r1'I irtmparrl and tire erecLrtion of Lrills of
exchangc lintl lrrr;missor-v rr()te\i b1' cornpanics. As r-rou'. lr companl u,'ill
be leclurrccl to [i:-,re a rc-gisterecl otfice and to notily the Registrar of
Conrpanies of anv cJrarrgc' uf address of its registered otfice.

PAITT \' (claLises -lii-6,3) deals r,vith company nanres and u,ill prohibit the
rc_eisira{.i,-rrr ()i rriinles iirrt itrc- ofl'ensive. siurrlar to the naure of another
cL)nliliini .ii ,rir.rn!-s th;-rt. i1 usc-ri r,lOuld constitLlte an offence. The Part
llirc l'.'r-:riilrer tire rrsr r-rl names that suggest ir c()nnection rvith the
(ior,enrni--nt s)r ir piLblic ru-lthorit\. Thc Palt furthcr sivc's the Cabinet
Secrcr.rlr, thc Dor,,,cr iL, lrlriie tr-grrlalions spccily'ing the tl'pe of nnmes to
bi.' Lt:3,-l lrr tiii t'e,- lsll'ltii,)ll ()r ii r()lllpllll-\.

Other provisions u,ill aiknv a corrpany to chiin-ee its name by special
resolutior-r or by nreiurs provided ft>r in its articles artcl provicle 1br the
resistration of such a change ancl firr the issr.re to the cr)nrpany a new
certificate of incorporation. Further provisions specify the ettect of a

cirauqe of a conrpany's niune encl u'ill requirc a c()nrpan) to clisclose its
nanre in u)l its docrrr.nents und irLrblicirtions.

tr'}ARtr'trii (ciuuscs (r9-91)uill enaLrlc a colnpan)'to itlter its status by
conr erting itseli' into another kind o1'courplluv. In pirrlicular-
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. a private company will be able to convert itself into a public
company;

. a public company lvill be able to be convert itself into a private
Iimited cornpany:

. a private lirnited company will be able to convert itself into an
unlimited company;

an unlimited company will be able to convert itself into a limited
company; and

a public company will be able to be able to convert itself into a
company that is both private and unlimited.

Another provision will require the Registrar of Companies not to process
an application for the registration of a conversion of a company into
another kind of company unless the application complies with prescribed
requirements. A further provision will require the Registrar to issue a
certificate of incorporation to the company on registration of the
conversion.

PART VII (clauses 92-113) deals with the membership of a company. In
particular, the Part relates to members of companies and, in particular,
prescribes how persons become members of a company. Among other
thin,qs, the Part will require a company to keep a register of members and
to keep the register available for inspection at its registered office.

Other provisions-
. will require certain companies to keep an index of its members;

and
. specify the rights of persons to inspect a company's register of

members and require copies.

Further provisions will enable the High Court to rectify company's
register of members and prohibit a company from entering notices of
trusts on its register of members.

The Part-
. will also prohibit a subsidiary from being a member of its

holding company: and
. prescribes other provisions relating to subsidiaries of a company.

A provision of the Part will allow a private company to have only one
member.

PART YIII (clauses 114-l2l) provides for the exercise of rights of the
members of a company. In particular, the Part specifies the effect of
provisions of articles on the enjoyment or exercise of rights of members.
Other provisions enable certain persons to have information rights
relating to traded companies (i.e. companies whose shares are traded on

I

I
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an authorised stock exchange) and confer other rights to information
about companies and enable the rights of members to be exercised by
others in certain circumstances.

PART IX (clauses 122-213) provides for the appointment and removal of
directors of a company. In particular. the Part will require a company to
have directors. Only natural persons will be able to hold office as

directors. Other provisions-
. prescribe the qualifications required for appointment as a

director of a company;
. require a company to keep a register of its directors; and
. prescribe the particulars of directors that are to be recorded in the

register.
Another provision will require a company to notify appointments of
directors and of their addresses to the Registrar of Companies and also
when directors cease to hold office as such or any changes relating to
them occur. Another provision provides for directors to be removed from
office by resolution of the members. Further provisions prescribe
directors'rights and duties of office. These include-

. a director's right to protest against removal;

. the duty of a director to act within power;

. the duty of a director to promote the success of the company;

. the duty of a director to exercise independent judgment;

. the duty of a director to exercise reasonable care, skill and
diligence;

. the duty of a director to avoid conflicts of interest; and

. the duty of a director not to accept benefits from third parties.
A further provision specifies the civil consequences of a breach by a
director of these duties. Yet other provisions require a director to declare
an interest in a proposed or existing transaction or affangement and
provide that certain transactions involving directors require the approval
of the members of the company. These transactions include-

. directors' long-term service contracts;

. substantialproperty transactions;

. loans and quasi-loans to directors and to persons connected with
directors; and

. certain credit transactions.
Further provisions deal with payments to directors for loss of office.
Such payments will require approval by members of the company.

Yet further provisions deal with directors' service contracts and require a
company to keep a copy of the relevant contract or memorandum of terms
available for inspection. Another provision deals with contracts with a

sole member of a company where the member is also a director.
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Other provisions deal with provisions of contracts (qualifying
indemnifying provisions) that purport to protect directors from potential
liability to the company and its members and require directors to disclose
qualifying indemnity provisions in the annual directors' report. Members
of a company will be entitled to inspect and request a copy of qualifying
indemnity provision.

Certain information relating to directors are not to be readily available to
the public except in specified circumstances (including under a court
order).

Further provisions provide for the ratification of acts of directors of a
company and confer power to make provision for the employees of a
company rvhen it ceases business or its business is transferred.

A company will be required to keep minutes of directors' meetings.
Those minutes are to be evidence of proceedings at meeting of company
until the contrary is proved.

PART X (clauses 214-238) specifies the circumstances under which
directors of a company can be disqualified from holding office as such.
In particular, a court will be empowered to disqualify a person-

. on being convicted for certain specified offences;

. for fraud or breach of duty committed while company in
liquidation or under administration; or

. on being conviction of offence involving failure to lodge returns
or other Registrar.

A court will be required to disqualify unfit directors of insolvent
companies from acting as company directors.

In certain circumstances a person will be able to enter into a
disqualification undertaking instead of being made subject to a
disqualification order. Persons will also be liable to disqualification after
a company has been investigated under Part XXX of the proposed Act.

It will be an offence for a person who acts as a company director while an
undischarged bankrupt. A person who is disqualified will be personally
liable for a company's debts if the person acts while disqualified.

The Part will also require a register of disqualification orders to be kept
and provides for the disqualification of persons who are subject to foreign
restrictions. Such persons will also be personally liable for a company's
debts if the person acts as a director while disqualified.

PART XI (clauses 239-243) deals with derivative actions. In particular,
it provides for proceedings by members of a company in respect of a
cause of action vested in the company and will enable them to seek relief
on behalf of the company.
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PART XII lclauses l-i-l-l-5,ri) dcals r,vith cotnpany secl'etaries. Every
public courpanv will bc reclLrired to have a cornpany secretary, but a
i;rir:rtc- colnpi.lu)'r.,,ill ilOi harc trt have sllch a secretary. The Part also
iirais u ith'

' rluitIl]ici.tti()ns firt' r-'onrlxrny sccrctariL-s:
. thcir clutier: auil
. 1l'ic t'ccilrtls rerlLrirr-cl [o he kept by'conipanies r,vith respect to their

secrctaricr.
PART XUI (clauses l-5-5-321) rleals u,'ith resoilrtions and rneetings of
nrcnrbers cl curri;;anics. Part Xlll deals u,'ith c()nrpany resolutions. In
pai'ticuiar. tite Part scl\ ()Lrt lccFrirerrc-nts lirr ltassinq ordinary resolutions
antl special resolutions. Apart fr-onr ordinary and special resolutions.
prtllision is rnade in re-iation to pri'r'atc cornpanics for rvrittc'u resolutions.
'Ihr'Pirrt also iieals ll'ith thc passing of rc'solutions qeneral meetings of
c()l-rlprurics. Mcurt',ers u ill have a right to require directors to convene
gcneral rnr'etings (irr sonre circrrrnstances at the expense of'the company).
In acldition. the tligh Ctrurt u'ill hal'e power to order the holding of a

str-neral nieeiinq. J'hc Part also prescrrbes thc' procedure lbr the conduct
oi' genclzrl inectings of' conrpluries. inclucling- -

. the (prorLnn firr cencral nrcetings of a courpany:

. the c-lc-ctiorr of' rL person t() preside at general meeting of
c()nrpany I

. thr- p(\\\r-r'o1'the persou presiding at a meeting to declare the
result clf votinc on a shou o1'hancls:

. the right of nternbers to dentand a poll:
' the'right olurenrbers r.rot trl Lrse all v'otes rvhen voting on apoll.
. the representatit'ru o1'bodies corporate at meelin,qs:

' the rights ol' rncmbers to appoint proxies ilt courpany general
nteetings

' tire right of a proxy 1o bc electecl to preside at company general
nte e Lin gs:

. the right cl1-a proxy to demand a poll: and

' the right to send documents relating to nreetings in electronic
fbrm.

The Part also applies the earlic'r provisions of the Part to rneetings of
holders o1' classes of shares ancl sets out additional requirernent for
gellc-r'al nreetings ol- pr,rblic cornpauies. Members of a public company
u'ill have po\\'el'to require the circulation of resolutions for an annual
general meeting at the e'xperrsc of the conrpany.

A public company rvill be lequired to rnerke ar,'ailable the results of a poll
or-l the colnpan)''s r"ebsite. A provisicln of the Part specifies the
rcquirer-netrts tirat are to bc- cumplierl ri'ith as to website availability.
Other provisions of the Piul specify rccluirements relating to records of
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resolutrons and corxpilny nreetir-lgs and the iusirection of rr-cords ol'
resolutious and nreetin-{s ancl records of restllutions and nreelings ol'
classes o1'uren-lbers. Such recorcls *'ill bc evidence'ol'thcir conLents tirt'
legal pur;.-roses.

PART XI\'(clair"es 321--103)tleals \\ltil thc slrarcs anti shrt'e capiiul oi ir

cr)urpan)'limitccl trr shares. In particLrlitr. a prcr'ision of the Part prtivicie':
thai it lr,ill no longer be possihle fbr a cornpan\'s shirc capitrrl io bc

ci'rnverte'd into stock. Other prclvisions-

' describr tlrc uature of'shiircs ancl proviele firr the ir transf'erability.
r pi"r)\ itle lirr tht-' allotrnc-nt oi shares:
. pnrr ide iirr the payment tirr aJlotted shares; and
. pror,'ide tbr the registmtion of those slrarcs by the company.

Other provisions provide filr thc- allotnrent tif equity sccLlritir's and tor'
existirtg shareholtiers' right of pre-enrption. Further pror,isions adclrcss

tire sitr-ration tirai arises u,here an allotrncnt of sharcs ol'a pirblic cornpanv
is not lirllv subscribed.

Other prorisions inrpose restrictions on public conrpanics that u'ish io
allot sharc's lbr"a non-cash consideration iurd plovicle tbr thc independe'nt
l'aluatior-r ol' such considel'ation. Furthc-r plovisions rr ill rcrluirc
c()lripalrics tirat issue shales at u prenriunr to c'stahlislr a shztre- Jl'cnriuur
:rccoLlnl and provide lirr the application of share preuriur-r-rs.

Other prolisions ll'ill enable a conlpan)'haviug u share capital to dividc'
its sharc-s iuto classes and provide for the variaticxt of clirss rights.

PART XV (ciauses -+01-122\^

courpan) sharc capital. conf'ers
cor-rsolirlate its share capital.

Llncler thc Pult. a coulpall\'r"'ill be pcnlilted to retlcnonrirrate its sharc
capital into a clil'fcrcnt currt'ucy. A courpany u,'ill also be perntitted to
reducc its shl'rc capital b1, special resolutiou. sLrb.ject to thc right ol'the
company's creditors to ob.jcct to thc reduction. Nevcrthclcss. it u,ill bc
pc-rssible to have such a reduction confinned by the High Court.

Other pruvisions of the Part prescribe an expedited procedure to deal ri,ith
a public colnpany that converts itself into a prir,'rte conrpany and rvill
enable a private conrpan)/ to reduce its capital so krr-rs as the reduction is
supported b1' stllvencv statenrent.

PART XYI (clauses :123-+tt-i) deals r,vith acquisition of a limited
courpany of its orvn shiu'es. LTnder the Part. a linrited c()nrpan) u ill be
able to acquir'.- its ou,l.t shares in ccrtain circurtrstartces. In sonre cases. ir

public cr)urpln) that rrcquirc-s its ou'n sharcs uill bc recprirecl to coirverf

u'hich deals *,ith re-orgauisation o1'

(u') a c()nlpany to alter. subdivide or
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itself into a private company. Failure to apply for registration of the
conversion or to cancel acquired shares will be an offence. A company
will be required to transfer to a reserve account an amount equal to the
value of the shares out of profits available for dividend. That amount will
not then be available for distribution. A public company will not be able
to create a lien or charge over its own shares.

If a person is acquiring or proposing to acquire shares in a private
company, a public company that is a subsidiary of that company will be
prohibited from -qiving financial assistance for the purpose of the
acquisition before or at the same time as the acquisition takes place. If a

person is acquiring or proposing to acquire shares in a public company,
neither the company nor any other company that is a subsidiary of the
company will be allowed to give financial assistance for the purpose of
the acquisition. If a person is acquiring or proposing to acquire shares in
a private company, a public company that is a subsidiary of that company
will be prohibited from giving financial assistance for the purpose of
making the acquisition. It will be an offence to give prohibited
assistance.

A limited company will also have power to purchase its own shares in
specified circumstances. Such a company will be able to make an off-
market purchase subject to the passing of a resolution for the purpose. It
will also be possible for such a company to make an on-market purchase
subject to compliance with certain conditions.

A company's right to purchase its own shares will not be assignable.
Payments apart from the purchase price may be made only of
distributable profits. A company that purchases its own shares will be
required to lodge with the Registrar of Companies a return giving details
of the purchase and to lodge a notice with the Registrar of the
cancellation of the relevant shares.

A private limited company will be able to redeem or purchase its own
shares out of the company's capital, subject to compliance with certain
requirements that are set out in the Part. Payment for the redemption or
purchase will be required to be authorised by special resolution of the
company. The directors of the company will be required to prepare a
directors' statement and produce an auditor's report. It will be an offence
for the directors to include in a statement an opinion for which they have
no reasonable grounds. The company will be required to give public
notice of a proposed payment and to make the directors' statement and
auditor's report available for inspection. Creditors will be entitled to
make an application to the High Court for an order cancelling the
resolution authorising the redemption or payment. Notice of the
application or order of the Court is to be lodged with the Registrar of
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Companies. A company whose shares are redeemed or purchased will be
required to transfer an amount equivalent to the value of the shares
redeemed or purchased to a capital redemption reserve account.

PART XVII (clauses 485-494) deals with distribution of a company's
assets to its members. The Part outlines the rules and conditions under
which the distribution of a company's assets can be made. It r,vill be
possible for a company to make a distribution only out of profits that are
available for that purpose. The Part also prescribes the consequences lor
unlawfully distributing company assets.

PART XVIII (clauses 495-509) deals with certification and transfer of
securities. A share or debenture certificate will be evidence of title. On
allotting shares, a company will be required to issue share certificates in
the company.

Other provisions-
. provide for the registration by a company of transf-ers of its

shares and debentures; and
. set out the procedures for such transfers and for the execution of

the relevant documents.
Other provisions will enable procedures for evidencing and transferring
title to shares and debentures to be established.

PART XIX (clauses 510-519) contains miscellaneous provisions relating
to private and public companies. A provision of the Part rvill prohibit
private companies from making a public off-er of shares and provides for
entorcing the prohibition. Holvever, a breach of the prohibition rvill not
affect the validity of allotment of an allotnieltt or issue.

Other provisions set out the requirements for the minimum share capital
of a public company and specify the consequences for a public comparly
that carries on business without a trading certificate.

PART XX (clauses 520--525) deals with redeemable shares of a company.
In particular, a company rvill continue to be allor,ved to issue redeemable
shares subject to compliance rvith requirements specifying the terms and
the manner in rvhich a conlpany is perrnitted to redeent its redeemable
shares. Provisions of the Part impose a limit on a company's holdings of
redeemable shares and facilitate the exercise of ri-ehts in respect of such
shares.

PART XXI (clauses 526-53-l) deals rvith treasury shares (rvhich are
shares that have been purchased or acquired by the company out of
distributable profits and thus are part of its assets). In particular, the
Part-
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. specities the marimllnr ilLlnrbel' ol such shares th;rt a compiln)'
r-nay hokl.

prrx'iiJt-s lor thc c-xcrcise of riglrts in respect r.rf thenr: tol their
disposal and cancellation: and

il'treirsLrry shitres are stllil. specifies hovr,'the proceeds of sale are

to be treatetl.
PART XXII (clauses r5-15-5(r9) u ill en.r1.rou'er a public cornpany to ohtain
intirrnration about intcte-sts in its shitres. In particLrlar. a public company
r.,'ilI be ahle to issne notices recluirin-u the prodr:ction of infbrrnation about
the ou,'nership o1'. and lioltlings of interests in. its sharcs. [1'a person firils
to corlpll'uith such u recluirenrent. the cornplny concerned rvill. on
appiication to the High Court. he able to trblain an order in-rposing
restrictror-rs r.rn thc'relel'ant shares. The Part also creates oftences lelating
to lhe failure ttr compl)'u'ith notices inrposing such requirerrerlts and will
t-xenrpt ccrtain persons fronr the obligation to comply ri,ith those uoticcs.

Other provisions prcscribe 1|ig conseQuences of not complyitrg rvith alt
order inrposing restrictit)ns. inciuding the inrposition of a penalty lbr
lrtlernpted cr lrsiort ol- t'eslricliorts.

Further provisions provide for the relaxation arnd renroval ol restrictions
and fbr obtaining orders tor the sale of relevant slrares and for the
application of the ploceeds of sale under an order of the Court.

Yt't further provisions 'nvill enahle the members of a public company tcr

ercrcise its porvers under tlre Purt unrl require a colnpany to reporl to its
members on thc' outcome of any investigation that it carries out into the
orvnership of its shares. A company will be required to kecp a register of
interests that have been disclosed to it, s'hich it \\'ill be required to keep
available for ilspection. Provision is made 1or thc- supervision by thc
High Court of the purpose for r,vhich rights cont'erred by' the Parl can be

exercised. A company r,vill bc prohibited from renroving entries from the
register, except in specified circumstance,s (e.S. because an entry relating
to a third party may be incorrect). Provisic-rn is nrade firr rvhat is to
happen iI'a corrparly ceases to be a public conrpanv.

Other provisions supplement the main provisions of the Part.

PART XXIII (clauses -570-582) deais rvith debentures issued b1' a

company. In particular. the Part nrakes provision for-
. perpetualdebentures.
. the enforcement of contracts to subscribe fbr clebentures:
. the registration by a cornpanl' of allotments of debentures:
. the keepin-e by a company of a register of debenture holders;
. the rights of debenture holders and others to inspect and obtain

copies of a company's register of debenture holdersl
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I makillg it an offence to retusc' iuspect ion of rcgister <lf rle hc-nll.rrr-'

holders or to lail to provide copy (-)r to tail to rsi',1i,i, uith ir

reqllesl lbr the disclosure of intbrination:
imposing a tirne linrit t'or clairns ai'ising I'r"rrrrr entry irr

of debenture hoirlers:
the ri-rlht of debentr"rrr- holders to obirriu a co1-r1' ol'

creating a series of dc-benlures:

a rr-{rster

thc decd

. imposing certain liability on the tnrstL-es oi'r,lt-bentures:

. the power of a company to rtr'-issue redeemed debentures:

. the deposit of debentr:r'es [o secure erdvances: and

' holv prioritics are to bc' de'termined u'hen debentures iire secured
by a floating charge.

PART XXIV (clauses -583-619) regulates the making and acceptance of
offers to take over contpanies. The Capital Markets Authority (the CMA)
lvill be responsible lor administeritrg the provisions of thc Part. The Part
includes provisions-

. specifying what constitutes u takeover otf'el

. pror,'iding that certain shares ;rre excludc-d frr.rnr a firkeor,er oft-er:

. specifying the classes of persons rt'ito are trcated as associ:-rtes trl
of-ferors f or purposes of the Part: and

. specifylng horv debentures that confer \ oting rigtrts, ancl

convertible securities. are to be treated fbr those purposes.
The CMA rvill have power to rnake Takeor,er Rr.rles for the purposes of
the Part. The CI\'IA rvill also have pou'er to give rulings in takeover
cases. A provision empowers the CNIA to sive directions in rclation to a

takeover off-er and to require the offeror to proi,ide docurnents and
infbrrnation about a takeover ofter. Restriclions w'ill be' imposed on the
disclosure of information about the alfairs of natural persons and
particular businesses and it r,vill be an off'ence to contrar,'ene thosc
restrictions. The CMA rvill be ernporvered to impose sanctit-urs on
persons r,vho contravene the Takeover Rules and to apply to the High
Court for orders enfbrcin-t the Takeover Rules.

Other provisions cleal with-
. inrpediments [o conrpany takeol'crs:
. r-rpting-in and optir-rg-out resolutions:
. the consequences of opting in (inclLrding the elf-ect on contractr-rai

restrictions ):

the power of an off'eror to require general n-reeting of the targct
company to be convened;

requirements concerning the notification of opting-in and optine
out resolutions.

An offeror u,ill have the right to buy out a rninority shareholder.
Likelvise, a minority shareholder lvill have the rieht to be bought or-rt by
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the offeror. Further provisions specify the circumstances in which an

offeror or minority shareholder may apply to the High Court for relief and
deal with the situation that arises when a takeover offer is made by two or
more persons jointly.

PART XXV (clauses 620-704) will require a company to keep proper
accounting records. Non-compliance rvith the requirement r,vill be an

off'ence. Every conlpany lvill be required to have a financial year and an

accounting ref'erence period and an accounting reference date. but the
company rvill be able to change these from time to time.

A conrpany will also be required-
. to keep its accounting records at its registered office:
. to ensure that the records are at all times open to inspection by

the offlcers of the company: and
. to preserve rts acconnting records-
. if it is zr private cornpany-for not less than three years from and

including the date on rvhich they rvere created: or
. if it is a public company-for not less than six years from and

including the date on lvhich they rvere created.
Failure to comply 

"vith 
these provisions lvill be an offence.

The directors of every company rvill be required to prepare a financial
statement fbr the company for each of financial year of the company. but
rvill only able to approve such a statement if satisfied that it gives a true
and fair vieu,of the assets.liabilities and profit or loss-

. in the case of an individual financial statement-of the company;

. ir.r the case of a group a financial statement-of the undertakings
cornprising the consolidation as a lvhole. so far as concerns
rnenrbers of the cornpany.

In preparing an individual financial statement fbr a financial year, the
directors of a company lvill be expected to ensure that the statement-

. cofrlprises -/ a balance sheet as at the last day of the financial year; and

. provides-"r in the case of the balance sheet-a tme and fair view of the
financial position of the company as at the end of the
financial yearl

vierv of the profit or loss of the company tor the financial
year: and

standards relating to the torm and content of the balance
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sheet and profit and loss account and additional
information to be provided in the form of notes to the
statement.

If, at the end of a financial year,a company that is subject to the small
companies regime is a parent company, the directors of the company, as
well as preparing an individual financial statement, will be able to prepare
a group financial statement for the year. However, if a company that is
not subject to the small companies regime is, at the end of a financial
year, a parent company, the directors of the company will be required to
prepare, in addition to an individual financial statement, a group financial
statement for the year, unless exempted from that requirement. A
company that is itself a subsidiary undertaking will be exempt from the
requirement to prepare a group financial statement in certain specified
cases. A parent company will be exempt from the requirement to prepare
a group financial statement if all of its subsidiary undertakings could be
excluded from consolidation in a group financial statement.

In preparing a group individual financial statement for a financial year,
the directors of the parent company concerned will be required to ensure
that the statement-

. comprises a consolidated balance sheet dealing with the financial
position of the parent company and its subsidiary undertakings
and a consolidated profit and loss account dealing with the profit
or loss of the parent company and its subsidiary undertakings;

. provides a true and fair view of the financial position as at the
end of the financial year, and the profit or loss for the financial
year, of the undertakings comprising the consolidation as a
whole, so far as concerns members of the cornpany; and

. complies with the prescribed financial accounting standards
relating to the form and content of the consolidated balance sheet
and consolidated profit and loss account; and any additional
information to be provided in the form of notes to the statement.

In preparing a group financial statement, the directors of the parent
company will, with certain exceptions. also be required to include in the
consolidation all of the subsidiary undertakings of the company. They
will also be required to ensure that ensure that the individual financial
statements of the parent company and each of its subsidiary undertakings
are prepared using the same financial reporting framework.

In the case of a company that is not subject to the small companies
regime, the directors of the company will be required to include in notes
to the company's annual financial statement certain information about the
company's employees

i
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Except in the case of a company that is subject to the small companies
regime, the directors of a company will be required to include in the notes
to the company's individual financial statement details of the benefits that
they have received during the relevant financial year of the company.

The directors of the company concerned will be required to sign the
annual financial statement for the company or, in the case of a group
financial statement, for the companies comprising the group.

A company will also be required to circulate copies of its annual financial
statement and the directors' report among its members and it will be an
offence not to comply with the requirement.

In some circumstances, a company will have the option to provide a
summary financial statement.

A quoted company will be required to make its annual financial
statements and a preliminary statement of results available on its website.

Members of an unquoted company and holders of the company's
debentures will have the right to receive copies of financial statements
and reports. Similarly, members of, and holders of debentures in, quoted
companies will be entitled to receive copies of financial statements and
reports.

A company will be required to ensure that the name of those signing the
company's financial statement and directors' report are stated in all
published copies of those statements and reports. The Part also specifies
requirements in connection with publishing statutory and non-statutory
financial statements.

A public company will be required to ensure that its annual financial
statements and reports are presented at a general meeting of company.
Failure to comply with the requirement will be an offence. A quoted
company will be required to obtain the approval of members to its
directors' remuneration report. Failure to put a resolution on the
directors' remuneration report to a vote will also be an offence.

The directors of a company will be required to lodge copies of the
company's financial statement and directors' report with the Registrar of
Companies before the prescribed deadline. Failure to comply with the
requirement will be an offence. There are special lodgement
requirements for companies subject to the small companies regime and
for quoted companies. Unlimited companies will be exempt from
requirement to lodge financial statements with the Registrar of
Companies. An auditor's report will be required if a company lodges an
abbreviated financial statement with the Registrar of Companies, but the
statement will be required to be signed and approved at a meeting of the
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company's members. Failure to lodge copies of the requisite financial
statement and reports with the Registrar of Companies before the
prescribed deadline will be an offence. In addition, the High Court will
be able to order a company to rectify a failure by the company to lodge its
financial statement and reports with the Registrar.

Other provisions deal with the revision of defective financial statements
and reports. A company will be allowed to make voluntary revision of
defective financial statements and reports and the Cabinet Secretary will
have power to give notice in respect of a company's annual financial
statement or reports if they are believed to be defective. The High Court
will also be able to order a company to rectify a defective annual financial
statement or report on the application of the Cabinet Secretary or a person
authorised by the Cabinet Secretary. The Kenya Revenue Authority will
be authorised to disclose certain information for the purpose of
facilitating the taking of steps by an authorised person to ascertain
whether there are grounds for making such an application or enabling the
person to decide whether to make such an application. The Cabinet
Secretary or authorised person will also be able to require documents,
information and explanations to be produced or provided. Restrictions
will be imposed on the disclosure of information obtained under the
compulsory powers referred to above.

A person will be liable for making false or misleading statements in
directors' and other reports.

PART XXVI (clauses 705-708) will require a company to lodge annual
returns with the Registrar of Companies. The Part prescribes the contents
for such a return. In particular, an annual return will be required to
include information about the company's share capital and shareholders.
It will be an offence for a company not to lodge annual return by the
prescribed deadline.

PART XXVU (clauses 709-771) specifies the auditing requirements for
companies. Members of a company will be entitled to require an audit of
the company's accounting records. "Small companies" will be able to
claim exemption from the auditing requirements under certain
circumstances. Provision is made for dormant companies and certain
non-profit-making companies to be exempt from the audit requirements
in specified circumstances.

The Part makes different provision for the appointment of auditors of
public companies and private companies. In particular, it provides for-

o the terms of appointment of auditors,
. fixing their remuneration, and
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. disclosure of their terms of appointment to the members of the
company concerned.

The Part also specifies the functions of auditors. The principal function
of an auditor will be to report on a company's annual financial statement
and its directors' report. An auditor will be required to sign his or her
report and to ensure that the auditor's name appears in the report, but it
will be possible omit the name of the auditor from the published report in
certain circumstances. An auditor will be entitled to obtain information
from the company's officers about its accounting records. An auditor
will also be entitled to obtain information about a company's foreign
subsidiaries. It will be an offence to fail to provide information required
by an auditor. An auditor will be entitled to attend general meetings of a
company. If a firm of auditors is appointed, one of them will be required
to be nominated as senior statutory auditor.

Other matters dealt with in the Part relate to the circumstances in which
an auditor ceases to hold office. Special notice is required of a resolution
removing an auditor from office. An auditor will have specified rights of
redress if removed from office. It should be noted that failure to re-
appoint an auditor will generally have the same effect as removal from
office. An auditor will be allowed to resign from office provided certain
conditions are complied with. On ceasing to hold office, an auditor will
be required to lodge a statement with the company, the Registrar of
Companies and with the appropriate audit authority.

In the case of a quoted company, members will be entitled to request
website publication of audit concerns. It will be an offence for a quoted
company to fail to comply with the requirements relating to website
availability and website publication.

Further provisions deal with an auditor's liability. Provisions protecting
auditors from liability will be void. However, the High Court will have
power to grant relief in certain cases. An auditor will be able to enter into
a liability limitation agreement but only under certain specified
conditions. Such an agreement will need to be authorised by members of
the company concerned. The company will be required to disclose a

liability limitation agreement.

Yet further provisions provide for a quoted company to have an audit
committee and deal with the governance of such a company.

PART XXVII (clauses 112-780) deals with statutory auditors including
eligibility for appointment as a statutory auditor. The purpose of the Part
is to ensure-

r that persons who are properly supervised and appropriately
qualified are appointed as statutory auditors; and



The Compoties Bill, 201 5

. that audits by persons so appointed are carried out properly, with
integrity and with a proper degree of independence.

Provisions of the Part-
. provide for the eligibility for appointment as a statutory auditor

and specity the appropriate qualifications for eligibility:
. prohibit an ineligible person from acting as statutory auditor
. prescribe an independence requirement and state the effect of a

Iack of independence;
. provide for the appointment of a partnership;
. will empower the Cabinet Secretary to recognise qualifications

of foreign auditors and to require eligible persons to provide
certain specified information.

PART XXIX (clauses 781-785) contains provisions for the protection of
the members of a company against oppressive conduct and unfair
prejudice. A member of a company or the Cabinet Secretary will be able
to apply for an order from the High Court for the protection clf members
against oppressive conduct and unfair prejudice. A copy of such an order
is to be lodged with the Registrar of Companies for registration.

PART XXX (clauses 786-829) Part XXX will enable the affairs of a
company to be investigated on the grounds that those affairs are being
conducted fraudulently, dishonestly or improperly. An application to the
High Court fbr the appointment of inspectors to conduct an investigation
into the affairs of a company may be made by members of the company
or the Cabinet Secretary. An inspector appoint to conduct such an
investigation will also be able investigate the affairs of related companies.
An inspector will be required to act in accordance rvith any directions
given by the Court. The High Court will also have power to terminate an
investigation if it considers it appropriate to do so.

An inspector rvill have power to require the production of documents and
the provision of evidence. Obstruction of inspectors appointed by the
Court will be contempt of the Courl. An inspector appointed by the Court
will be able apply to the Court to conduct an examination of officers and
officers of the company concerned as well as certain other persons. An
inspector will be required to submit reports to the Court. The Director of
Public Prosecutions will have power to bring prosecution for offences
disclosed by an inspectors' report. The expenses of investigation of a
company's affairs will initially be met by the Cabinet Secretary, but the
Cabinet Secretary will be able to recoup those expenses from others.

In addition to the powers of the High Court to appoint inspectors to
investigate the affairs of a company, the Cabinet Secretary will have
power to appoint inspectors of inspector to investigate the ownership of
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company. The Cabinet Secretary will be able to give directions to
inspectors appointed by the Cabinet Secretary, who will at any time be
able to terminate such an investigation. Provision is made for the
resignation and revocation of appointments of inspectors appointed by the
Cabinet Secretary and for the appointment of replacement inspectors so
appointed. An inspector appointed by the Cabinet Secretary will be able
to require production of documents and the provision of evidence.
Obstruction of inspectors appointed by the Cabinet Secretary will be an
offence. An inspector appointed by the Cabinet Secretary will be able to
apply to the High Court to conduct an examination of a person. Such an
inspector will be required to submit reports to the Cabinet Secretary. The
Director of Public Prosecutions will be able to prosecute offences
disclosed by such an inspector's report. The Cabinet Secretary will be to
require information to be given about persons interested in securities of a
company and to impose restrictions on securities.

The Part also-
. provides that an inspector's report is to be evidence in legal

proceedings;
. will enable an inspector to bring civil proceedings on a

company's behalf;
. will make it possible to apply for an obtain a warrant to enter and

search premises for the purposes of an investigation;
. will protect certain information provided to the Cabinet

Secretary;
. will prohibit the disclosure of information obtained in relation to

an investigationl
. will make it an offence-
. to destroy, mutilate or do certain other acts in relation to the

documents of a company that is under investigation; or
. to provide false information;
. provides that answers to questions put by inspector during

examination will be admissible in legal proceedings as

evidence;
. provides for the Part to apply to foreign companies; and
. creates certain offences by bodies corporate.

Further provisions specify the effect of an order imposing restrictions on
the disposal of a company's securities and provides for it to be an offence
to attempt to evade those restrictions. However, the High Court will have
power to order the relaxation or removal of restrictions.

PART XXXI (clauses 830-877) continues the offices of the Registrar of
Companies and Deputy Registrar of Companies and specifies the
functions and powers of those officers under the proposed Act. In
particular, provisions of the Part-
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will require the Registrar to have an official seal;
provide for its use;
provide for the recording in the Register of Companies of

documents lodged with the Registrar for registration;
will empower the Registrar to impose requirements with respect
to lodgement of documents;

provide for fees to be paid to the Registrar for the registration of
documents;

will require the Registrar to give public notice of the issue of
certificates of incorporation;

confer a right to obtain a certificate of incorporation in specified
circumstances;

will require the Registrar to allocate a unique identifying number
to each company;

provide for the recording of registered numbers of branches of
foreign companies;

will empower the Registrar to destroy records of a dissolved
company after elapse of two years;

provide for the correction by the Registrar of information
recorded in the Register;

provide for the rectification, on the application of a person or
under an order of the Court, of information so recorded;

provide for the removal of information from the Register in
specified circumstances ;

confer on members of the public a right to inspect the Register;
confer on members of the public a right to be provided with

copies of records kept by Registrar;
. provide that certain records are not to be made available for

public inspection; and
. provide that the Registrar can be required to make a particular

address unavailable for public inspection.
Normally documents will be required to be lodged in the English
language, but in certain circumstances documents may be lodged with the
Registrar in a language other than English subject to the lodgement of a
version of the document translated into English.

Other provisions-
. make it an offence to lodge false or misleading documents, or to

make false or misleading statements to the Registrar;
. provide for the enforcement of a company's lodgement

obligations;
. provide for electronic communications and the publishing of

notices by alternative means; and
. empower the Registrar to make "Registrar's Rules".

a

a
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Part XXXII (clauses 878-893) deals with charges created by a company,
charges existing on property acquired by a company, and charges in a

series of debentures. In particular, the Part-
. imposes an additional registration requirement for commission in

relation to debentures;
. will require a certificate of registration to be endorsed on

debentures;
. provides for charges created in, or over property located outside

Kenya;
. will require the Registrar of Companies to keep a register of

charges created by or in relation to companies;
. prescribes a deadline for lodging a charge with the Registrar for

registration;
. will require the holder of a floating charge to lodge with

Registrar notice of appointment and cessation of appointment of
an administrator of the company to which the charge relates;

. will require the Registrar to record a memorandum of
satisfaction or release of a charge when a copy of the
memorandum is lodged with the Registrar for that purpose;

. provides for the rectification of the Registrar's register of
charges;

. prescribes the consequences for a company if it fails to register
charges created by it;

. will require a company to keep its own register of charges and to
keep copies of documents creating charges; and

. confers on creditors, members and others a right to inspect
documents that create a company's charges and to inspect
company's register of charges.

PART XXXII (clauses 894-922) deals with the dissolution of
companies and also with their restoration to the Register of Companies if
certain conditions are satisfied.

The Registrar of Companies will (as now) have the power to strike off a

company that is not carrying on business or not in operation. The
Registrar will be required to strike off a company that has been liquidated
or is in liquidation and no liquidator is acting. The Registrar will also be
required to strike off a company on the company's application provided
the requisite conditions are satisfied.

Any undistributed property of a dissolved company is to vest in the State.
However, the State may disclaim property that would otherwise vest in
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the State (including leasehold estates). Lessees holding under disclaimed
leases will be protected.

An application may be made to the Registrar for the administrative
restoration to the Register of Companies and the Registrar may grant
administrative restoration if the statutory requirements are satisfied. The
Registrar is required to notify his or her decision with respect to an
application for administrative restoration. If an application for
registration is refused, the applicant will be able to the High Court for an
order restoring the company concerned to the Register. On making an
order for the restoration of a company to the Register, the Court will have
power to make consequential directions. With a few exceptions, a

company that is restored to the Register will retain the name it had before
it was dissolved or struck off the Register. If undistributed property of a
company has vested in the State, the person who cumently owns the
property will nevertheless be able to lawfully dispose of it despite the fact
that the company is or may be restored to the Register under this Part.
The State will become liable to pay the company an amount equal to the
greater of the amount of any consideration received for the property and
the value of the property at the date of the disposition or, if no
consideration was received for the disposition. an amount equal to the
value of the property at the date of the disposition.

PART XXXIV (clauses 923-930) deals with compromises, arrangements,
reconstructions and amalgamations of companies. For the purpose of
obtaining approval to a compromise or arrangement, the High Court will
be empowered to order a meeting of the company's creditors or members
to be held. When the Court has ordered a meeting of the company's
creditors or members to be convened, the directors of the company
concerned will be required to circulate or make available an explanatory
statement for the company's creditors and members. If the proposed
compromise or arrangement is approved by 75 percent of those present
and voting at the meeting, the Court will, on the application of the
company or any member or creditor of the company (or if the company is
in liquidation or under administration, the liquidator or administrator), be

able to make an order sanctioning the compromise or arrangement. Such
an order will be binding on the company and its creditors (and if the
company is in liquidation, on the liquidator and all contributories), but
will have no effect until registered with the Registrar of Companies.

If an application is made to the Court to sanction a compromise or
arrangement and it is shown that the compromise or arrangement is
proposed for the purposes of a scheme for the reconstruction of a
company or companies, or the amalgamation of two or more companies,
and under the scheme the whole or any part of the undertaking or the
property of any of the companies concerned in the scheme is to be
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transferred to another company, the Court will have further powers to
facilitate the proposed reconstruction or amalgamation. If an order of the
Court made under the Part amends the company's articles, the company
will be required to lodge a copy of the amended articles with the Registrar
of Companies for registration.

PART XXXV (clauses 931-969) facilitates the merger of public
companies and the division of companies into smaller units.

Before companies can merge, draft terms of the scheme for the proposed
merger will be required to be prepared and published. A scheme will not
be effective unless it is approved by the members of the merging
companies. The directors of merging companies will be required to
prepare explanatory reports relating to the proposed merger and to
arrange for the preparation of experts' reports. A supplementary financial
statement relating to the proposed merger will also be required. Members
of the merging companies will be entitled to inspect the merger
documents. It will also be necessary for the articles of association of the
transferee company involved in the merger to be approved and to make
provision for the protection of holders of securities to which special rights
are attached. An allotment of the transferee company's shares to the
transferor company (or its nominee) will be prohibited. In specified
circumstances, it will not be necessary to provide certain particulars and
reports not required in relation to a proposed merger. Similarly, in
specified circumstances, a meeting of members of the transferee company
will not be required.

Before a division involving companies can be effected, draft terms of the
scheme will be required to be prepared and published in relation to the
proposed division. The scheme will require the approval of members of
the companies involved in the proposed division. The directors of the
company or companies concerned will be required to prepare an
explanatory report in relation to the proposed division. An expert's report
will also be required for each company involved in the proposed division
and in certain cases a supplementary financial statement will be required.
Members of the companies involved in the proposed division will be
entitled to inspect the documents relating to the division. A report on
material changes of assets of the transferor company involved in the
proposed division will also be required. It will be a requirement that the
articles of the transferee company involved in the proposed division be
approved by the transferor company. The scheme will be required to
provide for the protection of holders of securities to which special rights
are attached. An allotment of shares to the transferor company (or its
nominee) will be prohibited. In specified circumstances, a meeting of
members of the transferor company involved in the proposed division
will not be required. It will also be possible for the members of
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companies involved in a proposed division to agree to dispense with
reports that would otherwise be required. Also, the High Court will have
power to exclude certain requirements that would otherwise apply in
respect of a division.

Other provisions provide for a valuation to be made by an independent
valuer and will empower the High Court to convene a meeting of
members or creditors of an existing transferee company and to fix a date
for the transfer of the transferor company's undertaking. Transferee
companies will be liable for each other's defaults.

PART XXXVI (clauses 9lO-913) will enable companies not formed
under existing companies legislation to be registered under the proposed
Act. The Cabinet Secretary will be empowered to make regulations
providing for registration of such companies and to make regulations may
that will apply provisions of the proposed Act to unregistered companies.

PART XXXVII (clauses 974-996) will enable foreign companies to be
registered under the proposed Act and to carry on business in Kenya. A
provision of the Part prescribes the circumstances in which a foreign
company can carry on business in Kenya. Other provisions specify the
requirements for applications for the registration of a foreign company
and for the names under which a foreign company can be registered. A
foreign company will be able to register an alternative name under which
it will carry on business in Kenya. A foreign company will be required to
have a local representative in Kenya who will for the purposes of the
application of the provisions of the proposed Act be regarded as an
officer of the company and accordingly will be subject to similar
liabilities and have similar responsibilities to those imposed by the
proposed Act on a director of a Kenyan company. On the registration of
a company as a foreign company, the Registrar of Companies will be
required to issue to the company a certificate of registration as a foreign
company.

Provision is made for the registration of particulars of branches of a
registered foreign company and for a foreign company to have a

registered office.

The Registrar of Companies will be required to issue a certificate of
registration if a registered foreign company changes its name.

A registered foreign company will be required to display its name at its
office and places of business in Kenya and to state its name and give
other information in documents and communications relating to its
business in Kenya. Such a company will also be required to lodge a
notice with the Registrar of Companies giving details of certain changes
relating to its constitution, its directors and its business activities in
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Kenya. Similarly, a registered foreign company will be required to lodge
a copy of its financial statements and other documents with the Registrar
of Companies.

Other provisions of the Part-
. provide for the registration of charges over Kenyan property of a

foreign company;
. will require a registered foreign company to lodge certain returns

with the Registrar of Companies;
. provide for the protection from disclosure of a natural person's

residential address:
. will require a registered foreign company to notify the Registrar

if it ceases to carry on business in Kenya:
. will require the Registrar to keep a Foreign Companies Register;
. provide for the restoration of a foreign company to the Foreign

Companies Register in certain circumstances; and

' will require the Registrar to allocate identifying numbers to
branches of registered foreign companies; and

. prescribe the liabilities of officers of foreign companies who are
in default.

The Cabinet Secretary will have power to make foreign companies
regulations for the purposes of the Part.

PART XXXVII (clauses 99]-1006) contains provisions that specifically
relate to offences and legal proceedings involving companies. The Part
includes-

. a provision that prescribes and defines the liability of officers of
companies who are "in default" under the various provisions that
create offences under the proposed Act;

. a provision applying that provision to apply to bodies other than
companies;

. a provision enabling proceedings to be taken against
unincorporated bodies; and

. a provision providing for legal professional privilege involving
company communications.

Other provisions confer powers to require a company to produce
documents for inspection if it is suspected of being involved in the
commission of an offence and to obtain a warrant for the search of
premises of such a company.

Another provision creates the offence of fraudulent trading;

Other provisions will empower the High Court-
. to prohibit payment or transfer of money, financial products or

other property; and
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. to grant injunctions in specified circumstances.

A further provision will empower a court to grant relief in certain
specified circumstances (where, for example, a company or director acted
innocently in relation to a particular matter).

PART XXXIX (clauses 1007- 10 l0) provides for the keeping of company
records. In particular, the Part-

. prescribes requirements for the form of company records;

. confers power to make regulations-

. imposes a duty on companies to take precautions against
falsification of their records.

PART XL (clauses 1011-1017) provides for the service of documents on
a company and on directors, secretaries and others and for addresses fbr
the service of documents. In particular, the Part provides for the making
of regulations relating to-

. sending or supplying documents or information by a company;
and

. sending or supplying documents or information to a company.
Members of companies and others who provided with an electronic
version of a document by a company will be entitled to be provided with
a hard copy version.

Other provisions of the Part provide for the authentication of documents
sent or supplied by a company and determine when documents and
information are taken to have been sent or supplied by a company.

PART XLI (clauses 1018- 1022) specities the valuation requirements that
are to apply to the valuation of property under the proposed Act. A
valuation will be required to be carried out by qualified independent
person. In carrying out a valuation fbr the purposes of the proposed. a

valuer will be entitled to full disclosure.

PART XLII (clauses 1023-1021) contains miscellaneous provisions.
The Part-

. will empower the Cabinet Secretary to make regulations for
purposes of the proposed Act;
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. provides for the repeal of the existing Companies Act and for the
revocation of subsidiary legislation made under it;

. provides for the continuity of the law relating to companies;

. will empower the Cabinet Secretary to make savings and
transitional regulations consequent on the enactment of the
proposed Act;

. provides for amendments to other Acts consequent on the repeal
of the existing Companies Act.

The First Schedule prescribes the rules that are to apply for the purpose of
determining when a director is connected with a body corporate for
purposes of Part IX of the Bill.

The Second Schedule contains matters for determining whether a person
is fit to be a director of a company.

The Third Schedule specifies the requirements to be complied with to
avoid contravening Part XVII (How company's assets are to be
distributed).

The Fourth and Fifth Schedules respectively specify persons and
authorised disclosures for the purposes of clause 831 of the Bill
(prohibition on disclosure of information obtained under section 825 or
830).

The Sixth Schedule contains savings and transitional provisions
consequent on the repeal of the Companies Act (Cap. 486).

The enactment of this Bill will require additional expenditure from the
Exchequer.

Dated the 8th April, 2015.

ADEN DUALE,
Leader of the Majority Party.




