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What is Transfer Pricing?
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Multinational Enterprises (MNEs)

• A significant volume of global trade nowadays consists 

of international transfer of 

• Goods and services

• capital (such as money) and

• intangibles (such as intellectual property)

within an MNE group. Such transfers are called

“intra-group” transactions.

Transfer Pricing - Background
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▪ There is evidence that intra-group trade is growing 

steadily and arguably accounts for more than 30% of 

all international transactions.

▪ The structure of transactions within an MNE group is 

determined by a combination of the 

▪ market and

▪ group driven forces 

which can differ from the open market conditions

operating between independent entities

Transfer Pricing - Background
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Supply and Demand

Transfer Pricing – Open Market Conditions
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▪ Thus, a large and growing number of international        
transactions are no longer governed entirely by market 
forces, but by forces which are driven by the common    
interests of the entities of a group 

▪ In such a situation, it becomes important to establish      
the appropriate price, called the "transfer price", for

▪ intra group, 

▪ cross-boarder 

transfers of goods, intangibles and services.

Transfer Pricing - Background
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Hence transfer pricing

“is the general term for the pricing of cross-border,            
intra-firm transactions between related parties. 

Transfer pricing refers to the setting of  prices for                
transactions between associated enterprises involving          
the transfer of property or services.”

▪ These transactions are also referred to as "controlled“  
transactions distinct from "uncontrolled" transactions      
between companies that are not associated.

Transfer Pricing - Background



BEPS – Base Erosion & Profit Shifting
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▪ Base Erosion & Profit Shifting (BEPS) is the result of  
tax planning designed to take advantage of gaps in the        
interaction of different tax systems to 

▪ artificially reduce taxable income or 

▪ shift profits to low-tax jurisdictions in which little or 
no economic activity is performed by

▪ utilising tax losses of an associate.

▪ booking higher expenses to a subsidiary in a
high corporate tax rate country or jurisdiction.

BEPS
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▪ OECD instituted the BEPS project to deal with this  
problem. 

▪ The BEPS project has 15 action points that are         
aimed at minimising the profit shifting problem.

▪ Actions 8 to 10 deal with transfer pricing matters

BEPS



The Separate Entity Approach 
as  a consensus

11



mmassociates1

• The separate entity approach has been chosen by 

OECD as the most reasonable means for achieving  

equitable results and minimising the risk of unrelieved 

double taxation.

• Thus, each individual group member is subject to tax 

on the income arising to it (on a residence or source

basis).

Separate Entity Approach
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• The relationship among members of an MNE group   

may permit them to establish 

• special conditions in their intra-group relations 

• that differ

from those that would have been established had the group 

members been acting as independent enterprises

operating  in  open markets.

• Example : Intangibles

Separate Entity Approach
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• In order to apply the separate entity approach to     

intra-group transactions, individual group members   

must be taxed on the basis that they act at “arm’s       

length” in  their dealings with each other.

• OECD member countries have hence adopted the    

arm's length principle, commonly referred to as   

Article 9, under which the effect of   special conditi

ons on the levels of profits should be eliminated

Separate Entity Approach



Legal Framework

- TP Rules 2006

-
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▪ Sections 18(3) ITA

gives the Commissioner powers to adjust the profits of a      
resident person who carries on business in Kenya with a       
related non-resident person where the business is such

(so arranged) that it produces to the resident person either

▪ no profits or 

▪ less than ordinary profits

Transfer Pricing Rules
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▪ Sections 18(8) ITA

The Minister may by rules published in the gazette

▪ issue guidelines for determination of the “arm’s length 
value” of a transaction; or

▪ Specify such requirements for the better administration 
of the provisions of this section

▪ Legal notice no. 67, Income Tax (Transfer Pricing) Rules, 
2006, was published on July 1, 2006 bringing the transfer 
pricing regime into force.

Transfer Pricing Rules
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▪ Related means

• One of the enterprise participates directly or indirectly

in the management, control or  capital of the other

• A third person participates directly or indirectly in the 

management, control or capital or both

• Association by marriage, consanguinity or affinity to a 

person involved in the management, control or capital of 

another entity

Transfer Pricing Rules 2006
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Transfer Pricing Rules 2006 

• Who is related?

- A controls B

- B controls A

- “Any connection between two or

More persons...”

A

B

C
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Requirements of the Income Tax TP (Rules), 2006

• RULE 10

• develop an appropriate transfer pricing policy;

• determine the arm’s length price (ALP) as prescribed 

under the guidelines provided under these Rules; and

• avail documentation to evidence their analysis upon 

request by the Commissioner.

Transfer Pricing Rules 2006
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• Transfer pricing refers to the pricing of controlled 

transactions between related entities

• RULE 6 - Transactions subject to adjustments under 

these rules include

• goods

• services

• lending/borrowing of money

• tangible assets

• intangible assets

• any other transaction

Transfer Pricing Rules 2006
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• Arm’s length price is the price payable between 

independent enterprises

• Rule 4 provides that the following methods may be 

applied in determining the arm’s length price

• Comparable Uncontrolled Price (CUP)

• Cost Plus

• Resale Price

• Transactional Net Margin Method (TNMM)

• Profit Split 

• Any other method prescribed by the commissioner

Transfer Pricing Rules 2006
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• Other Issues

• TP Documentation

• Tax Authority Audits

• Advanced Pricing Arrangements (APAs)

• Cost Contribution Agreements (CCA)

Transfer Pricing Rules 2006



Emerging Issues
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Questions

Chapter 3
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The END
info@muirurimacharia.com

Chapter 3


