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Why BEPS

• Tax rates on foreign income often very low/issues of double
non taxation

• Separation of place of economic activity and place where
profits are reported for tax purposes.

• Increasing importance of intangible assets.

• Increasing mobility of capital and financing

• Outdated principles of international taxation- globalisation of
value chains, digitisation

• Harmful tax competition –tax havens, tax rulings, preferential
regimes
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BEPS 1.0 Package
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Treaty Abuse-
the problem

• Principal role of bilateral tax agreements, concluded by
nearly every jurisdiction in the world, is to prevent harmful
double taxation and remove obstacles to cross-border
trade in goods and services, and movements of capital,
technology and persons.

• This extensive network of tax agreements has, however,
also given rise to treaty abuse and so-called “treaty-
shopping” arrangements where a person who is not a
resident of a jurisdiction that is a party to a tax agreement
may attempt to obtain benefits that a tax agreement grants
to a resident of that jurisdiction.

• What is treaty shopping and how can we eliminate it 
(watch 2 mins video)

https://youtu.be/3W4orxYM18k


Action 7: Preventing Artificial 
avoidance of PE



Classic Permanent Establishment



Commissionaire arrangements and similar strategies



Construction PEs









REVISED TP GUIDANCE

(ACTIONS 8-10)

• The Report, Aligning Transfer Pricing Outcomes with
Value Creation, contains 6 interlinked sections

• Guidance for Applying the Arm’s Length Principle

• Guidance on Commodity Transactions

• Further work on Transactional Profit Split is scoped

• Guidance on Intangibles

• Guidance on Low Value-adding Intra-group Services

• Guidance on Cost Contribution Arrangements



REVISED TP GUIDANCE
KEY THEMES



Analysing TP Risks 



TP Documentation





Kenya 
Position on BEPS

• Rules on remuneration of 'cash box' entities

• Rules on exploitation of intangible property

• Reference point for commodity pricing

• Maintaining contemporaneous documentation

• Requirement of filing Country by Country reports

• Formalisation of Inter-quartile Range- median

• Intra-group services- stricter rules on justification

• Expanded definition of Permanent Establishment
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